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1. Introduction 

The process of industrialisation is the movement of factors of production to higher productivity 

and more complex activities, including both within sector improvements and shifts across 

sectors in processes of structural transformation (see, for example, McMillan and Rodrik, 2011; 

McMillan and Heady, 2014; Tregenna, 2015). This paper considers the role of competitive 

rivalry in processes of structural transformation through the lens of the South African 

experience. 

The relationship of productivity with competition has been contested. In a Schumpeterian 

world, high (monopolistic) profits can be the spur to investment and innovation (Schumpeter, 

1942; Vossen, 1998). Firms are incentivized to engage in innovative activities because they 

expect to gain a degree of market power and monopoly rents (Mathis & Sand-Zantman, 2014). 

In this world, barriers to entry are low, information imperfections are insignificant and financial 

markets are efficient enabling innovators to develop and launch the next generation of products 

attracted by the returns to be made.  

The alternative perspective, led by Arrow (1962), argues that monopolists have weaker 

incentives to invest, innovate and improve productivity. Instead, firms with substantial market 

power can earn returns from exertion of this power and protect their position by excluding 

rivals. As financial market imperfections mean that retained earnings are important for firms’ 

ability to make investments, smaller firms typically are more constrained in terms of the 

liquidity they can use in order to invest (Audretsch and Elston, 2002; Goergen and Renneboog, 

2001). High entry barriers and arrangements which weaken small and medium firms therefore 

undermine economy-wide investment (Shapiro, 1986).  

Competitive markets and policies which lower barriers to entry are important to stimulate 

innovation and open-up opportunities to entrant with new business models and products 

(Cohen and Levin, 2010). Competitive markets incentivize firms to reduce costs and raise 

productivity within sectors (see Vives, 2008; Desmet and Parente, 2010).2 In this, innovation 

is fostered by ex ante competition and ex post appropriability (Shapiro, 2011). The processes 

                                                           
1 This paper draws on a range of research undertaken by the authors in recent years, and includes material from 

the inaugural lecture of Simon Roberts and the MCom dissertation of Pamela Mondliwa. 
2 We are grateful to Massimo Motta for discussions on this area, without implicating him in any of our 

observations. 
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of expanding productive capacities, absorbing technologies and diversifying into different 

products and industries are central to building productive capabilities (Nübler, 2014). These 

capabilities in industrial activities within diversified manufacturing and services are associated 

with long-run effects on the quality and level of economic growth (Newman and Page, 2017; 

Dorosh and Thurlow, 2012). By comparison, recent research in the USA finds that higher mark-

ups and concentration have been associated with declines in both the capital and labour share, 

along with a fall in the wages of low-skilled workers (De Loecker and Eeckhout, 2017).  

South Africa has largely failed to make progress in terms of structural change, broad-based 

industrial growth and higher levels of investment (Table 1). In this it shares much in common 

with Latin American countries and other countries in Africa, in that growth has been away 

from higher productivity sectors, and specifically in low productivity segments of services 

(such as retail, and informal sector activities more generally) (McMillan, et al., 2014). 

Table 1. Economic Performance of Selected Upper Middle-Income Countries  

(1994-2016)3 
 

Brazil Malaysia South 
Africa 

Thailand Turkey Middle 
income 

Upper 
MI 

GDP (US$ billion), 2016  2 248  344  420  406  1 119  26 914  20 535  

GDP growth (CAGR) 2.4% 4.9% 2.9% 3.4% 4.8% 5.1% 5.0% 

GDP per capita, 2016 (US$) 10 826  11 028  7 504  5 901  14 071  4 812  7 960  

GDP per capita (CAGR) 1.2% 2.9% 1.4% 2.7% 3.3% 3.8% 4.2% 

Industry value added growth 
(CAGR) 

1.4% 4.1% 1.5% 3.3% 5.8% 5.3% 5.4% 

Manufacturing, value added 
growth (CAGR) 

0.1% 5.3% 2.2% 3.8% 5.6% 
  

Manufacturing, value added (% of 
GDP), 2016 

12%  20%  13%  27%  19%  
  

Manufactures exports (% of 
merchandise exports), 2015 

38% 67% 49% 78% 79% 66% 68% 

Exports of goods and services 
(CAGR) 

4.9% 4.9% 3.2% 6.2% 4.8% 
  

High-tech exports (as % of 
manufac exports), 2015 

12%  43%  6%  21%  2%  19%  20%  

Gross Fixed Capital Formation (% 
of GDP), 2015  

18.1% 26.2% 20.4% 24.7% 29.7% 29.6% 31.0% 

Gross Fixed Capital Formation 
Growth, 1994-2015 

2.8% 3.6% 5.3% 0.2% 7.4% 7.1% 7.3% 

Source: World Bank, World Development Indicators 

The premature deindustrialization in South Africa can be understood in terms of a decline in 

the share of manufacturing in terms of employment and output, with this decline happening at 

a lower level than has been the case in countries which have experienced high growth 

(Tregenna, 2015). There have also been observations of a ‘middle income’ trap affecting 

countries especially in Latin America (Kozul-Wright and Fortunato, 2015; Tregenna, 2015). 

This refers to a situation where a country fails to transition into a high-income economy due to 

constraints such as rising costs of production and declining competitiveness (Griffith, 2011).  

                                                           
3 Growth rates are all calculated using compound annual average growth. 
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South Africa’s failure to diversify is reflected in its export basket which has shown remarkably 

little change over two decades (Figure 1). In terms of the Economic Complexity Index 

developed by Hidalgo and Hausmann (2010) using disaggregated export data, South Africa’s 

performance deteriorated, especially when compared against other upper middle-income 

countries (Figure 2). The performance of Brazil on this measure has been similarly poor. South 

Africa and Brazil share other characteristics such as extreme levels of income inequality.  

Figure 1. South Africa's Sectoral Export Shares 

 

Source: Quantec 

Figure 2. Economic Complexity of South Africa versus Middle-Income Countries 

 

Source: http://atlas.media.mit.edu/en/rankings/country/ 

There is obviously a number of factors which explain this performance. It is notable, however, 

that along with weak diversification South Africa and Brazil have low investment levels 
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(Figure 3). Yet, since the global financial crisis of 2007/08, profit levels have been relatively 

strong in South Africa (Figure 4, see also OECD, 2013). 

Figure 3. Gross Fixed Capital Formation in selected countries, % of GDP 

 

Source: World Bank, World Development Indicators 

Figure 4. Emerging Market Profitability (2015) 

 

 

 

 

 

 

 

 

 

 

 

Source: International Monetary Fund (2017) 
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as clothing & textiles. By comparison, there have been sustained strong profits in petroleum, 

chemicals & plastics, and food, beverages & tobacco. At the same time, the South African 

economy remains very highly concentrated, notwithstanding the liberalisation and greater 

competitive pressure provided by imports.  

Figure 5. Manufacturing Sub-Sector Gross Operating Surplus, as % of Value Add 

 

Source: Quantec 

Competition law was the key policy fix for concentration and market power in South Africa. It 

was part of an explicit set of recommendations to change the development path, away from the 

low productivity one which it had been on under protection (see Joffe et al, 1995). South Africa 

has, in effect, been a laboratory for the enforcement of competition law in a highly unequal 

economy with a legacy of entrenched economic privilege. The Competition Act of 1998 was 

adopted following competition law being identified in the Reconstruction and Development 

Programme of 1994 as important to address the apartheid legacy, as well as being referred to 

in the 1996 Growth Employment and Redistribution (GEAR) policy as necessary to address 

market failures and imperfect competition to ensure markets were more efficient.  

The rest of the paper considers the South African experience in two main ways. In section 2 it 

assesses competition enforcement and wider competition policy issues relating to barriers to 

entry and regulation. Section 3 then examines competition and economic regulation with 

specific reference to chemicals and plastics, which provides insights to the market power and 

regulation of firms which are resource-based, as well as having previously been state-owned. 

It reflects on to what extent competition enforcement, and wider competition policies, can 

address issues of historically entrenched businesses whose conduct may be impeding the 

dynamic rivalry and growth of diversified capabilities which have been lacking in the country. 
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2. Competition law and policy in South Africa 

Competition enforcement record 

Restrictive horizontal practices are addressed in section 4 of the South African Competition 

Act and restrictive vertical practices are addressed in section 5. Sections 8 and 9 address abuse 

of a dominant position. The Competition Act also provides for merger review. And, under the 

amendment to the Act which came into force in 2013 the Competition Commission has the 

power to conduct market inquiries.4 

Horizontal restrictive practices 

The harm of cartel conduct is well understood, with several studies of South African cartels 

demonstrating that mark-ups are substantial and cartels have undermined entrants to protect 

collusive margins (Khumalo et al. 2014; Mncube 2013 and 2014; World Bank, 2016). The 

Commission has been very successful in using leniency and settlements to uncover the wide-

ranging existence of cartels, including in the construction sector (Mkhwananzi et al. 2012; 

Roberts, 2014). There have been continued ‘dawn raids’ on companies and initiations of new 

investigations, including those of international cartels such as into the car parts sector in 

2015/16.5 The success of the Commission has led to companies generally settling cartel cases 

(with admissions and penalties), and the number of these settlements grew dramatically from 

2010 (Figure 6). 

Figure 6. Cartel settlements, number over time 

 

Source: confirmations as made by the Competition Tribunal 

                                                           
4 The Act was formally amended in 2009 but the provision on market inquiries came into force on 1 April 2013. 
5 See Competition Commission Annual report 2016, page 34. This represents 119 of the 133 new cases initiated 

in the year. Five dawn raids were also conducted during the year. 
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Does this mean that strong action against cartels is all that is required, along with merger 

control? While cartel enforcement is undoubtedly important, tight oligopolies will continue to 

find ways in which to they can maintain higher margins by dampening rivalry between each 

other while keeping potential rivals out. These arrangements will not necessarily involve 

meetings and explicit cartel agreements and may just involve information exchange which 

under the South African Act are difficult to prosecute and penalize as cartel conduct. 

On the other hand, there are genuine requirements for collective action by firms to address 

coordination failures in areas such as investment and marketing by co-operatives, and shared 

facilities for research, development and testing of new products. A binary view of the world 

where co-operation is bad and the absence of such arrangement means competition (good) is 

at best naïve and undermines measures required to support investment in productive 

capabilities. For example, where the firms cooperating account for only a small part of the 

market, and the cooperation reduces their costs, then competition may well be intensified rather 

than weakened.6 

Vertical restrictive practices 

Vertical arrangements internalise transactions costs and generally have efficiency benefits. 

Large corporations will have structured arrangements to lower costs and improve coordination 

and also to strengthen their position, raising barriers to entry by non-integrated firms. It is 

entirely consistent for both effects to be present. It is also likely that in a market with several 

large integrated firms they would have similarly integrated arrangements while not necessarily 

competing vigorously with each other. Competitive pressures would come from non-integrated 

rivals but, if there is no weight given to non-integrated firms, the trade-off between efficiency 

and competition will always be won by efficiency in a competition assessment. 

In addition, new business models are likely to come from outsiders, but may never have a 

chance to be developed and improved if those pioneering the models cannot get off the ground 

because routes to market are tied up by incumbents through vertical agreements. Examples 

here could include supermarkets and banks, where the main participants have exclusive 

agreements but no single firm is necessarily dominant.  

In competition law, vertical restrictive practices provisions allow consideration of the prevalent 

arrangements and their impact on non-integrated rivals. In practice, there have been extremely 

few cases in South Africa with the provision on vertical restrictive practices being interpreted 

such that it will only be relevant where there is unilateral dominance and, therefore, the few 

cases have generally also been referred as abuse of dominance.7 This implies there is no benefit, 

as such, to increasing the participation by non-integrated businesses. If the excluded rival is 

simply bringing different products to market, but not necessarily at a lower price or higher 

quality, then their possible participation is of no relevance. It bears emphasising that 

                                                           
6 Firms can apply for an exemption but this has been a relatively slow process which involves accepting that the 

conduct is a contravention and the risk that the exemption will not be granted. The exemption is also time 

bound. 
7 The Tribunal and CAC decisions have highlighted the importance of demonstrating consumer harm, rather 

than harm to competition (see CAC decision in SAB, paras 59 and 60). 
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competition is costly in the sense that it naturally means duplication of activities. And, as long 

as there are fixed costs, then the incumbents can demonstrate scale economies. It is also trite 

to observe that internalisation including through vertical integration saves transactions costs.  

The South African position contrasts sharply with the enforcement outcomes in other 

jurisdictions where, for example, beverages cooler space was opened up to rivals, and the 

competitive process is valued over simple arguments about scale economies.8 In South Africa, 

there is an argument for positive discrimination in favour of non-integrated firms (as entrants 

and smaller businesses) even while this might constrain narrowly understood efficiency. 

Abuse of dominance 

There have been relatively few abuse of dominance cases over the 18 years in which the Act 

has been in force, with 23 being referred to the Tribunal.9 This appears somewhat surprising 

given the concentration of the economy. The Act identifies excessive pricing under 8(a), 

refusing access to an essential facility under 8(b), and specific and discrete categories of 

exclusionary conduct (under 8(d)), which can all be penalised. There is also an overarching 

catch-all exclusionary abuse provision (under 8(c)) and prohibited price discrimination 

provided for under section 9, which have no penalty for first offence. 

Of the cases that have been referred to the Tribunal from October 1999 to September 2017, the 

great majority were referred by the Commission. A further three cases that were not referred 

were subject to settlements, making 26 cases in total.  

The Tribunal made a determination on twelve while nine cases were the subject of settlements 

with the Commission (six after referral and three before), one of which the Tribunal did not 

confirm. Of the remaining five cases, one (Omnia v Sasol) was been withdrawn and the other 

three (Computicket, Uniplate, Afrimat and Rooibos TeaII) are still waiting to be heard by the 

Tribunal. 

Of the twelve cases the Tribunal has decided, it has found that exclusionary abuse occurred in 

seven (on the part of Patensie, South African Airways (twice), Sasol, Senwes, Telkom, and 

Media24) and excessive pricing occurred in two (Mittal Steel SA and Sasol Chemical 

Industries). However, in three of these the finding was overturned or set aside by higher courts 

(Sasol, Mittal Steel SA and Sasol Chemical Industries) while the appeal by Media24 is still 

pending meaning five cases have conclusively found abuse of dominance. The Tribunal 

dismissed the cases in Mandla-Matla, BATSA and SAB.  In addition, five of the settlements 

(GlaxoSmithKline & Boehringer Ingelheim, Sasol Nitro, Foskor, Telkom, and ArcelorMittal 

SA) involved substantive undertakings, even while not all having an admission. A further 

settlement in Astral included an admission under 8(c). On this basis, taking the findings and 

the substantive settlements, abuse of dominance has been proscribed in eleven cases (five 

findings and six settlements). 

                                                           
8 In this regard, in South Africa arrangements regarding coolers have instead been addressed in merger remedies 

where the ability of small firms to become competitive is one of the public interest criterion. 
9 See the table of cases in Annexure. 
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Half of cases have involved former or current state-owned companies (Sasol and related 

entities, Mittal Steel later ArcelorMittal SA, Telkom, SAA, Safcol, Foskor), while there have 

been five cases in agriculture and forestry, where there has historically been substantial state 

support (Safcol, Patensie, Senwes and Rooibos). All-in-all, under the abuse of dominance 

provisions current state-owned companies (including Telkom in this category given its 

substantial state shareholding) have been fined five times (SAA twice, Telkom twice, and the 

IDC-owned Foskor). 

The Tribunal has found that an anti-competitive effect must be demonstrated and that a form-

based approach cannot be adopted to 8(d) based on identifying the exclusionary acts and the 

fact of dominance. Moreover, the effect on competition has to be significant and capable of 

quantification, with the onus being on the respondent to demonstrate that efficiencies or pro-

competitive effects outweigh the harm to competition under 8(d), while the Commission has 

the onus of proving the negative competition effects outweigh the benefits under 8(c).10 The 

Tribunal has applied a similar test of anti-competitive effect as substantial foreclosure and/or 

evidence of consumer harm to a number of cases. The decision to require effects to be 

quantified means economic analysis becomes central to the case.11  

It is important to recognise that the progressive objectives of the Competition Act do not find 

explicit reflection in the terms of the abuse of dominance provisions, unlike in merger control 

where there are public interest considerations and a list of factors that must be taken into 

account where mergers are concerned. In both restrictive practices and abuse of dominance the 

stance adopted in the legislation is to limit the scope for addressing the exertion of market 

power and anti-competitive arrangements. This reflects concerns with undermining incentives 

to invest, which were strongly argued by the business constituency in the negotiations around 

the new legislation in 1997 and 1998 as part of ensuring ‘certainty’ for local and international 

investors (Roberts, 2000). In effect, it reflects placing greater weight on the dangers of over-

enforcement than on the probability and costs of under-enforcement. 

The South African Act is structured as if the conduct can be easily separated out into readily 

labelled ‘text-book’ arrangements. This has meant long legal wrangling in trying to place 

complex and evolving arrangements into one or other pigeon-hole, and cases have generally 

taken many years from referral to decision. It has also led to confusion where the complainant 

has brought what it is able to perceive to the Commission, but the investigation then reveals 

more detail and potentially a different understanding of its anti-competitive nature. More detail 

or a different understanding may also come to light in the hearing itself, as was the case in 

Senwes. 

The South African regime contrasts with most other countries where the dominant firm has a 

special responsibility not to allow its conduct to impair genuine undistorted competition (in the 

EU formulation).12 There is an implied test of materiality here, however, it is possible to 

consider the effect of conduct in erecting barriers to firms which are potentially 

                                                           
10 As set out in SAA I and reiterated in following decisions. 
11 See also Bonakele (2016). 
12 See also Fox (2002 and 2003). 
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efficient/effective competitors. By comparison, the tests in South Africa imply that potentially 

efficient smaller firms have little, if any, chance of demonstrating a significant effect precisely 

because they have not been able to enter. The participation of this class of rivals also has no 

merit, in itself (due to, for example, bringing different choices to consumers). By their nature, 

these rivals will probably grow incrementally and are likely to enter through targeting a market 

or consumer segment and hence not be impacting across the market. They will also not achieve 

cost efficiencies until they reach minimum efficient scale. 

Excessive pricing – economic value and fairness? 

An excessive price is defined under the Act as a price which bears no reasonable relation to the 

economic value of the good or service, and is higher than such value, to the detriment of 

consumers. Nine of the cases (including Sasol Nitro and TelkomII) involved excessive pricing. 

There have, however, been no findings upheld of excessive pricing, although there have been 

settlements. The legal specification of ‘economic value’ rather than reference to fairness has 

had major implications for the cases decided (against two formerly state-owned industries, 

Sasol and Arcelor Mittal South Africa). 

The CAC in Mittal found that the appropriate test was prices in a textbook ‘long-run 

competitive equilibrium’ where there are conditions of free entry and exit and special cost 

advantages of the firm should not be considered in the value. How dominant a firm is, and the 

reasons why a firm has obtained its position (such as through ownership and support under 

apartheid rather than innovation) which had been considered relevant by the Tribunal were also 

dismissed as irrelevant for measuring the economic value against which the prices charged are 

compared. This implies that historical advantages do not matter, as a notional new entrant 

would not have these advantages. In Sasol Chemical Industries the CAC decided that the 

reward on capital should be calculated at the firm’s own hurdle rate on assets at replacement 

cost. If prices are being excessively charged against these levels then it is difficult to understand 

why there would not already have been an entrant unless there are legal barriers to entry.  

The implications of this approach for industrial development are assessed in more detail below 

with regard to the issues in the SCI case.  

Barriers to entry and competition policy 

This section draws on a series of studies of barriers to entry to markets in South Africa to 

consider the nature and significance of the range of often mutually reinforcing microeconomic 

factors which stack-up to block greater participation in the economy by people as 

entrepreneurs/producers. The studies cover telecommunications, banking, airlines, 

supermarkets, agro-processing, liquid fuels, renewable energy and beer.13 Taken together they 

warn against the temptation to look for a ‘silver bullet’ and instead highlight the need for 

                                                           
13 The majority of the studies were supported with funding from National Treasury being firm-level studies of 

entry experiences (Capitec, Fruit & Veg City, Soweto Gold, low cost airlines) and sector studies of telecoms and 

agro-processing (see http://www.competition.org.za/barriers-to-entry/ ). CCRED has also undertaken studies of 

liquid fuels, mobile money and renewable energy (Paelo et al. 2014; Robb and Vilakazi, 2016; Montmasson-Clair, 

2014, and Montmasson-Clair and das Nair, 2015), which are drawn on here.  

http://www.competition.org.za/barriers-to-entry/
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concerted action across different fronts to alter the economic landscape as part of a competition 

policy agenda.  

Routes to market, consumer awareness and switching costs 

What constitutes entry barriers remains a contested area in economics. From the point of view 

of outcomes we are interested in situations where incumbents are able to make supra-

competitive returns (with possibly very large efficiency losses for the economy) unthreatened 

by likely entry (Gilbert, 1989). Our studies highlighted that, in practice, there are a range of 

barriers to entry relating to the ability to reach consumers which are not well appreciated. These 

barriers are due to the fact that manufacture of the good or supply of the service is often only 

the first step. It is critical that the business must be able to distribute and retail to consumers 

where many obstacles may exist.  

Studies of consumer behaviour have highlighted the importance of perceptions and brand 

awareness, as well as the (in)convenience in switching (see Mehta, 2013). The behaviour of 

consumers provides the justification for advertising which can be a very large and sunk cost 

which needs to be incurred in order to enter effectively, building the necessary brand 

awareness. Consumer inertia is substantial, including due to information asymmetries. Related 

to consumer behaviour and advertising are the costs associated with packaging, promotions 

and display. 

Retail and distribution arrangements quite literally shape the routes to market for products. 

With regard to supermarkets themselves, Das Nair and Chisoro-Dube (2015) highlighted the 

importance of location in appealing to consumers. Transport costs and time can be reinforced 

by habit and convenience which means consumers gravitate to shopping malls. In South Africa, 

exclusive leases have blocked rival supermarkets as well as grocers, bakeries and butcheries 

from shopping malls. Such leases are a straightforward block to entrants in accessing potential 

markets and mean they have to look at alternative and inferior locations. The justification for 

exclusive leases is that they support investment in shopping malls as they ensure an anchor 

tenant, however, this does not justify outright exclusivity, as a matter of course. National 

supermarket chains command advertising space and seek to channel footfall through 

promotions even while the price of the supermarket ‘basket’ is not necessarily cheaper. Lower 

prices of promotional products (or ‘loss-leaders’) may be outweighed by the other items a 

consumer purchases once having been attracted to the store.   

For producers of consumer goods such as food products, the costs of packaging, advertising 

and display can be very large and are important for establishing brand awareness. For agro-

processing companies the ability to access the major supermarkets is an important 

consideration (Ncube et al, 2016). There are a number of practices which make it difficult for 

smaller brands to establish a presence, including category management practices of 

supermarkets where the organisation of a set of products in the supermarket is handed over to 

a lead supplier. 

The example of beer, as a consumer product, highlighted the advertising and promotional costs 

required to establish a brand and the scale economies associated with advertising expenditure 
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which does not necessarily increase proportionate to sales but is necessary at low sales to 

establish the product in the market (Matumba and Mondliwa, 2015). Beer also has to be in 

fridges/coolers in taverns and bars, on draught (on the bar top), for consumers to buy it. The 

same applies to other products, such as cool drinks, as well as more broadly to display space in 

outlets. Exclusive arrangements typically in place mean that small rivals are shut-out from a 

large number of outlets. In some countries competition enforcement has addressed this, 

however, it is challenging under the South African Act.  

Network industries and utilities 

Network effects mean there are natural first-mover advantages as consumers value the number 

of members a network has. This is reinforced where investment is required in the extension of 

network infrastructure such as ATMs and branches in banking and mobile phone masts in 

telecommunications. Regulation to ensure inter-operability and the terms on which this 

happens is critical for there to be effective competition in such industries. 

Banking services require people being able to obtain cash and make payments and the study of 

Capitec’s entry (Makhaya and Nhundu, 2016) found branches and an ATM network remain 

critical in South Africa. However, allowing cash back at point-of-sale (supermarket tills) means 

an ATM network can be by-passed while mobile payments opens up opportunities to use more 

cost-effective solutions and points the way to substantially cheaper ‘branchless banking’ 

models. In banking switching costs are also significant and consumers do not readily switch to 

rivals even where they may be offering cheaper prices and better products and services. 

Consumers find it difficult to compare bank charges and services across banks, and banks spend 

large amounts on advertising their brand simply to establish and maintain their reputation. It 

took Capitec a long time to be an effective rival, with very little progress from 2001 up to 

around 2008, before the take-off thereafter.  

There are also substantial network effects and switching obstacles in telecommunications. 

Customer inertia can be compounded in mobile telecommunications by network operators 

which can make the switching process difficult and inconvenient even while number portability 

has been enforced. This has been compounded by a range of strategies targeted at contract 

customers, in which Cell C’s share is much smaller than in pre-paid, despite MTN and 

Vodacom’s prices being substantially higher in contract customers (Hawthorne et al., 2016). 

There are a range of strategies such as on-net discounts which firms can use to lock-in the 

network effects which operate in telecoms. 

In electricity supply, access to market has been an important obstacle for renewable energy 

independent power producers who require access to the grid to be able to sell the power 

generated (Montmasson-Clair and das Nair, 2015). There have been concerns around Eskom’s 

incentives to undermine independent generators which led independent power producers to 

seek guarantees from National Treasury. These concerns appear to have been borne out over 

time. 

The existence of critical infrastructure and facilities, along with network effects, are rationales 

for regulation to ensure competition. Regulation can, however, itself can be a barrier, such as 
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where onerous licencing conditions block entry. In banking, applications for licences from 

major supermarkets and telecommunications firms appear to have been turned down. 

Ineffective regulation has also played an important part. 

Vertical integration, competition and patient capital 

Vertical integration is another reality emphasised in a number of the case studies. An entrant 

at just one level of the supply chain is reliant on their integrated rivals for key inputs and/or 

key markets. Again, this provides incumbents with a potential lever over entrants and smaller 

rivals to undermine them. Alternatively, the rival has to enter simultaneously at the different 

levels as a vertically integrated operator, significantly increasing the entry costs. 

The time required to be able to compete effectively, considering the various hurdles to be 

overcome, is substantial. This highlights a similar need for ‘patient’ finance to support firms in 

making committed entry. We also note that the returns to the economy from entry into 

concentrated sectors are potentially much greater than to the firm as a new and effective 

competitor will induce a response from the incumbents in terms of more competitive pricing, 

improvements in product quality and service, and investment in their improved capabilities.  

Black economic empowerment (BEE)? 

Under democracy, South Africa has embarked on a series of programmes aimed at empowering 

black groups and individuals which were evidently meant to change the structure and path of 

the economy. BEE as a concept emerged in the early 1990s, with the initial focus in practice 

on increasing black people’s ownership of shares in major corporations. The ‘broad-based 

BEE’ subsequently adopted covered seven main criteria, namely management representation, 

employment equity, skills development, preferential procurement, enterprise development and 

corporate social investment, along with ownership. These criteria underpinned various industry 

empowerment charters, a Broad-Based BEE Act and a series of codes. 

The 1994 Reconstruction and Development Programme (RDP) had interpreted BEE as a 

project of re-distribution of productive resources to the benefit of groups previously 

disadvantaged by the system of apartheid (ANC, 1994). But in many regards BEE has been a 

process that provides enhanced opportunities for black individuals (rather than groups) to 

improve their position and in fact has left the structure of the economy relatively unchanged. 

The formation of a black capitalist class (Randall, 1996; Southall, 2005, 2007) has been argued 

as legitimating a neoliberal economic and political system and, as a consequence, to the 

survival of a dominant ‘white capitalist class’ and the defence of property rights (Malikane and 

Ndletyana, 2006; Mbeki, 2006). 

Ponte, Roberts and Van Sittert (2007) argued that BEE facilitated four systemic, structural and 

discursive shifts in South Africa. First, it moved the debate from a political to a managerial 

terrain (with technical discussions about codification, measurement and compliance), and this 

had the second implication of shifting the responsibility towards a generic ‘system’ run by 

accountants, technocrats, auditors and certifiers which implement but bear no responsibility. 

Our third observation was that the system was so complex that it implicitly legitimised 
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‘outsourcing’ of its management from government to the private (auditing) sector, thus 

reinforcing a further weakening of the state. Fourth, it suggested that the idea that (some level 

of) redistribution is actually possible in a neoliberal economic policy setting, thus diverting 

attention from more radical options in policy-making. 

As a principle, BEE could be read as requiring a holistic programme which considered wealth, 

opportunities and how markets functioned. The broad-based approach to empowerment is 

meant to embrace the growth of black small and medium enterprises. Concentration at the 

sector level meant, however, that it is difficult for new firms to enter and grow except through 

acquisition of one of the existing dominant players, with some exceptions in newly developing 

areas such as telecommunications. The Competition Act has sometimes seen as part of 

empowerment legislation on the grounds that it aimed to ‘pry open [South Africa’s] nepotistic 

business culture’ (Iheduru, 2004) and has as one of its purposes promoting a greater spread of 

ownership. It can also be seen as tackling the power of the white-owned and controlled big 

business groups through provisions addressing abuse of dominance and restrictive business 

practices (Chabane, 2003). The record in opening up the economy is underwhelming, to say 

the least, and BEE issues have most often arisen in the context of anti-competitive mergers. 

Procurement could have been a concrete lever on private business, with a procurement ‘chain 

effect’ backwards through the suppliers to SOEs and mining companies, But, in a paper 

considering the metals sector which sells largely into mining and utilities it was found not to 

be the case and that empowerment has become largely an issue of representation (Mohamed 

and Roberts, 2008). Far from being part of building a ‘developmental state’, the complexity of 

the provisions developed under codes and charters, coupled with low state capacity to engage 

meaningfully in the details of these provisions, means that ‘state control’ was increasingly 

exercised via ‘outsourcing’ of the development, monitoring and auditing of BEE-related 

provisions to an emergent industry of consultants and auditors. The creation and refinement of 

measurement and codification systems, their progressive standardisation and their (partial) 

legalisation has proceeds parallel to other similar processes under the corporate social 

responsibility agenda, and the increasing transfer of social and environmental concerns from 

public regulation to self-regulation, including private or semi-private certification.  

3. Industrial policy, regulation and diversification: the chemicals and plastics industries 

What emerged from the analysis of manufacturing performance patterns is the failure in South 

Africa to diversify away from the minerals based heavy industries supported under apartheid 

(see also, Black, 2016). The chemicals and plastic products sectors cover the range of activities 

from upstream basic chemicals including polymer chemicals as a refinery product to diversified 

manufacture of plastic products. The plastics sector is particularly relevant as it covers the 

manufacture of a range of intermediate and final products. It has been growing internationally 

more rapidly than overall manufacturing as plastics replace other materials. 

We start by describing the industry linkages. The South African polymers to plastic products 

supply chain encompasses the production of feedstock for monomer production to polymers, 

right through to the plastic product for final consumption (Figure 7). The monomer feedstocks 

are produced by as a bi-product of fuel production by the oil companies and the coal-to liquids 
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and gas-to-liquids fuel plants of Sasol. Sasol is the main supplier of monomers, with SAPREF 

supplying minimal volumes.  

Figure 7. Polymer and plastic products linkages 

Source: Beare 2013 

The main commodity polymers are polypropylene (PP), high density polyethylene (HDPE), 

low density polyethylene (LDPE), polyvinylchloride (PVC), polyethylene terephthalate (PET) 

and polystyrene (PS). Sasol is the main manufacturer of PP, LDPE and PVC in South Africa. 

There are also a range of speciality engineering plastics. The production of polymers is a large-

scale operation due to the technical requirements.  

Downstream plastic products are made from the conversion of polymers into moulded or 

extruded articles. The plastic products industry in South Africa is comprised of approximately 

1800 companies.14 Packaging represents approximately 54% of the total domestic production 

(Figure 8) and this has grown from 49% in 1997. The substantial size of packaging reflects the 

relative weakness of other plastic product manufacturing activities. International comparisons 

suggest a packaging sector around one third of total production is the norm.15 Packaging 

involves relatively low value-add and is less traded, whereas industrialised economies have 

diversified into higher value add more complex products, such as for the auto sector, where 

components are designed to high specifications.  

 

 

 

 

                                                           
14 Plastics SA estimates that there are between 1500 and 1800 companies. 
15 Plastics Europe, 2013 

sss 
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Figure 8. End markets for South African Plastics products (2013) 

 

Source: Plastics South Africa 

In South Africa, the upstream industries have continued to grow strongly (Figure 9). By 

comparison, the plastic products sector grew up to 2002 and has since stagnated and declined, 

reflecting the overall picture of deindustrialisation in South Africa.  

Figure 9. Output Performance (value added, constant 2010 prices). 

 

Source: Quantec data 
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What is most striking, however, is that plastics products recorded relatively good performance 

from the mid-1990s up to 2002. Since 2002 performance has been poor, in particular, when 

assessed relative to other non-commodity manufacturing (defined as manufacturing excluding 

basic metals, basic chemicals, other chemicals, and coke and refinery products) (Figure 10). 

The poorer performance of plastics from 2002 is associated with rapidly rising import 

penetration from 2003 (increasing from 13% to reach 33% in 2014), having been fairly stable 

up to then.  

Figure 10. Turning point in the performance of the plastics sector 

 

Source: calculated from Quantec, plastic products output and employment are indices, as is non-commodity 

manufacturing 

The year 2002 thus appears to represent a turning point for plastics products, where its 

performance deviates from the overall picture for non-commodity manufacturing. We explore 

what may explain the deviation, as well as the performance over the period as a whole.  

On the demand-side, three industries in particular – construction, packaging, and automotive – 

drive growth of the plastics sector as economies grow. But, in South Africa’s case, although 

these industries have been growing, this has not translated into growth for the plastics sector 

largely because of increasing import penetration in the absence of export growth and 

diversification.  

Average investment rates in the plastics sector have also been poor relative to other 

manufacturing sectors. On average over the period 2002-2014, investment rates were only 13% 

of value add, compared to manufacturing at 26%. 
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In the upstream feedstocks of polymer chemicals South Africa is relatively competitive in 

polypropylene (PP) in which there are large net exports. There is substantial local production 

of high density polyethylene, low-density polyethylene, linear low-density polyethylene and 

polyvinylchloride, supplemented by relatively small net imports. The polypropylene, 

polyethylenes and PVC are produced using low cost chemical feedstocks produced via the coal 

to liquid and the gas to liquids processes.  

The trade performance of downstream plastic products was relatively stable until 2002 even 

although this was a period of substantial trade liberalisation (Figure 11). From 2002 there was 

a significant deterioration in the trade performance across most sub-sectors with the exception 

of bathroom wares (HS3922), and plastics nes (not elsewhere specified) for construction 

(HS3925). From 2008, two sub-sectors recorded relative improvements, namely plastic tubes 

& pipes (HS 3917) and plastic containers, bobbins & packages (HS3923), with these sub-

sectors recording a positive trade balance from 2010-14. The other sub-sectors continued to 

deteriorate.  

Figure 11. Net trade, US$ 

 

Source: Quantec Data 

Breaking down import penetration, this time in terms of volumes, to a sub-sector level reveals 

that the packaging and construction sub-sectors had relatively low import penetration (20% 
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plastic products. Given that plastic products are a key manufacturing industry in which to 

develop diverse capabilities as well as in making components for other industries, this pattern 

is of great concern. 

Figure 12. Local production, imports as % of consumption by sub-sector (by volume) 

 

Source: DTI (2013) 

 

The argument that is often made that South Africa’s loss of competitiveness is due to the rise 

of China as an exporter. At a sub-sectoral it becomes clear that South Africa’s loss of 

competitiveness is not just about China. Homeware is the only sector that experienced high 

growth of imports from China, while for bumpers and parts thereof, plastics pipes, and baths 

and basins in 2003 to 2010, the largest imports were coming from other countries, led by 

Germany and, in the case of plastic pipes, Italy. Indeed, overall, imports from the EU and, in 

particular, Germany account for a large proportion of the increase in imports (due at least in 

part to the trade agreement with the EU which came into effect between 2009 and 2012). 

The concentration of exports in the plastics sector and implied failure to develop broad based 

competitive capabilities is consistent with the loss in competitiveness of the sector shown by 

the increased import penetration. In terms of product complexity, the export performance 

reflects a move backwards. 

The analysis of the performance of the plastics sector has highlighted that the turning point in 

the performance took place in 2002/2003. The change in 2002 appear to coincide with the 

change in the pricing policy of the local polymer suppliers. Though the pricing of the input 

may not be the only factor that led to the decline in competitiveness of sector, it is an important 

one considering the importance of polymers in plastic production. Raw materials, which are 

primarily polymers, account for over half of total production costs (Table 2).   
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Table 2: Cost build up for typical convertors  

  Injection Moulding  Extrusion 

Raw Materials 56% 83% 

Labour 15% 8% 

Electricity 14% 3% 

Other 15% 6% 

  100% 100% 

Source: estimates based on firm interviews 

Bathroom wares is an exception which reinforces the overall picture. These products are made 

from acrylate sheets (Mohamed, 2005). As this polymer material is not made locally, there has 

not been a tariff applied to imports. It has therefore been cheaper than for other locally made 

polymer on which there was a tariff of 10%. In Bathroom wares, despite having to import the 

material input, South Africa has enjoyed a positive trade balance over the whole period with 

substantial exports having been to Germany and the UK, although with a shift to more exports 

to the Southern Africa region in later years. 

Market power in upstream polymers and the implication for plastics 

The issue of market power in pricing of polypropylene to local customers (plastics product 

producers) at import parity prices was referred to the competition authorities by the Minister 

of Trade and Industry. Sasol Synfuels (a wholly owned subsidiary of Sasol), is the largest 

producer of feedstock propylene in South Africa using the Fischer Tropsch technology. The 

feedstock propylene is effectively a by-product of Sasol’s fuel refining, and to an extent can 

either be blended back into liquid fuels (with certain costs incurred in this), or used to 

manufacture polypropylene. In practice, over half the propylene has been used for 

polypropylene, around one third for fuel, and the remainder for other uses such as solvents. 

Sasol has been overwhelmingly dominant in the purified propylene market, with a share that 

was calculated by the Competition Commission at 94% with Sapref holding the remaining 6% 

(das Nair et al, 2012). 

Sasol uses a fuel alternative value (FAV) to internally price the feedstock propylene despite 

the fact that it could not actually blend all its propylene back into the fuel stream. The FAV 

was based on an imputed inland fuel import price calculated for regulation (given South 

Africa’s deficit in liquid fuels), although the ‘Basic Fuel Price’ benchmark used overstates the 

actual import costs (Mondliwa and Roberts, 2014).  

Sasol operates two polypropylene plants, with a joint production capacity of 520 000 tonnes 

per annum more than double the local demand (Engineering News, 2010 and Plastics SA, 

2016). It has invested and increased production capacity over time and the last change was the 

Project Turbo investment which came in line in 2008/2009 (Engineering News, 2010). 

Polypropylene production is also subject to substantial economies of scale.  
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Sasol has set the local prices for polypropylene on an import parity basis from around 2002. 

To do this Sasol calculated a coastal and an inland delivered for polypropylene using the lowest 

reference price such as in South Korea and then adding on all the costs to land it at the coast 

including wharfage costs, agency fees, import duties, documentation fees, and the indirect costs 

such as stockholding, unloading, warehousing plus transport costs. These costs are notional 

(not actually incurred) for the domestic consumers. In other words, Sasol’s customers pay the 

same price as they would have if they imported the product despite a high proportion of local 

polypropylene production being exported.  

This pricing evidently has an impact on the downstream industry’s performance and 

competitiveness, through increasing its cost of production.  

The enforcement of competition law  

In the early 1990s it was understood that competition policy and trade liberalisation would act 

as a discipline on market power in South Africa (Joffe et al, 1995). As per this understanding, 

government departments and agencies have left the challenges of market power to the 

competition authorities to resolve. For example, the National Industrial Policy Framework 

(2007) expressed concern about the implication of market power in upstream levels of the value 

chain on the development of downstream levels. Although there were alternative approaches 

to addressing the polymer prices (also identified in the Industrial Policy Action Plan in 2010), 

the government elected to rely on competition law.  

The case was focused on polypropylene where it was common cause that Sasol Chemical 

Industries (SCI) had very low costs of production, produced large volumes for the export 

markets as well as the local market, and yet charged local customers as if the customers had to 

import the product (Mondliwa and Roberts, 2014). It was common cause that SCI is one of the 

lowest cost producers in the world with the input cost around 25-30% lower than typical 

producers while the prices that it charged to local plastic convertors were 20% higher than 

prices in Western Europe (Mondliwa and Roberts, 2014). The main question that the case 

sought to answer was whether SCI’s cost advantage was ‘special’ and it should be allowed to 

keep the advantage in the form of the high profit margin or pass it on to customers.16 

The excessive pricing case brought by the Competition Commission in 2010 against Sasol was 

heard by the Tribunal in 2013 (with the decision in 2014) and the Competition Appeal (CAC) 

court in 2014 (with the decision in 2015).17 The Tribunal found that SCI charged excessive 

prices for both propylene and polypropylene which were maintained through the exercise of 

market power and the conduct resulted in missed opportunities for innovation and development 

for the domestic manufacture of downstream plastic goods. The Tribunal decision emphasised 

that Sasol’s prices should be reflective of its low costs and the “cost advantage” should be 

passed onto to the downstream plastics industry, particularly because the cost advantage was 

acquired through state support. As a remedy the Tribunal required SCI to price polypropylene 

                                                           
16 CAC Case Number 131/CAC/Jun14 
17 The authors were part of the team of economists at the Competition Commission involved in the analysis for 

the case the Competition Commission brought against Sasol Chemical Industries and presented expert economic 

analysis to the Competition Tribunal. 
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on an ex-works basis without discriminating in price between any of its customers, no matter 

where they are located.   

SCI appealed the decision to the Competition Appeal Court (CAC) on the grounds that the 

Tribunal decision was incompatible with the Mittal decision (the precedent setting case in 

South Africa). In Mittal the CAC had held that cost advantages which would not be realised by 

entrants were ‘special’ and that the benchmark for economic value should be prices under a 

‘long-run competitive equilibrium’ where there is entry and exit.  

The CAC found in favour of Sasol based on an assessment of economic value derived from 

costs, including a return on capital based on the insurance value of the assets and the weighted 

average cost of capital that SCI used as a hurdle rate for investment decisions.  

The CAC and the Tribunal agreed that the competition case was about whether or not Sasol 

should pass on the production cost advantages (the feedstock costs) to the downstream industry 

customers. Though the Tribunal accepted that this was in the realm of competition law, the 

CAC found that this was an industrial policy question rather than a competition law question. 

This fundamental difference in characterising the question at hand informed the assessment of 

the case by the two courts.  

The Competition Tribunal engaged at length with Sasol’s prior state support and what that 

meant for the case, however, the CAC did not dwell on this as it was of the view that it was not 

relevant for the assessment.  

The Commission and Tribunal held that the history of how SCI attained its dominant position 

and whether this was due to innovation and risk taking or whether it was bequeathed through 

extensive former state support was relevant. Any advantage that it enjoyed was as a result of 

this and not as a result of innovation and own risk-taking. In turn, SCI’s dominant position in 

purified propylene and polypropylene were as a result of such support. In other words, it would 

be inappropriate to consider the costs of a new entrant in a notional long-run competitive 

equilibrium.  

SCI argued that its low propylene feedstock cost was a special cost advantage which according 

to its interpretation of long run competitive equilibrium ought not to be considered in any 

calculations. The Commission argued that the low feedstock cost that resulted from the process 

was not a ‘unique’ or ‘firm-specific’ advantage to SCI as there could have been competing 

producers each with the same state support. In this sense, the lack of competition in the 

domestic market should not confer a special cost advantage to SCI (see also Sylvester, 2011). 

The CAC decided that if prices were found to be above economic value then the reasonableness 

of the difference should take into account whether the high price of the good represented a 

reward for risk and innovation. However, in this case the CAC found that prices were not 

marked up above costs to any extent.  
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Regulation 

Sasol is subject to extensive regulatory provisions as part of the framework for liquid fuels, 

which begs the question as to why competition law was relied on to address pricing of one by-

product of liquid fuels rather than extending regulation.  

From the time that the Sasol I plant was built in 1950, government policies and regulations 

were changed to not only accommodate Sasol but to ensure its profitability. Sasol II (1975) and 

Sasol III (1977) were also financed by public funds. Initially Sasol II was funded through an 

additional levy in the fuel fund and later, together with Sasol III, was funded through the State 

Oil Fund (Rustomjee, 2012). Government then brokered the Main Supply Agreement (MSA) 

between Sasol and the other oil companies (OOCs), whereby the OOCs committed to purchase 

Sasol’s production to meet demand in the inland market in exchange for a guaranteed margin 

at the marketing level and Sasol committed not to enter this level (das Nair et al, 2015).  

In an effort to ensure security of supply, the apartheid government of the day initially allowed 

the refining industry to regulate the market and control price, and entry and exit. Even when 

the regulatory role was institutionalised it was designed to incentivise the oil companies to 

continue to produce in South Africa and to ensure the success of the synthetic fuel industry. 

Consequently, fuel regulation has often been in favour of the industry players (Rustomjee et 

al., 2007). 

By the time that the democratic government took power in 1994, it was accepted that the 

synthetic fuel industry had received substantial state support and was then privatised 

(Rustomjee, 2012).  There was a concern that the regulatory framework was generous to Sasol 

and, as a result, the government periodically reviewed the impact of the support on adjacent 

markets. In 1995 a Liquid Fuel Task Force (LFTF) was set up to review fuel regulation. As 

part of this review, Arthur Andersen consultants were commissioned to assess the need to 

change the level of protection afforded to the synthetic fuel industry and the mechanism 

through which the protection was delivered (Andersen, 1995).  The review recommended that 

protection continue albeit at a lower quantum in accordance with a step wise reduction in the 

floor price. The new protection dispensation was to be reviewed again in 2000 (Andersen, 

1995).  

The Arthur Andersen report found that polymers where there were net exports were at that time 

(around 1994 to 1995) supplied to local buyers in line with export prices (Andersen, 1995). 

Thus, domestic prices for polypropylene were found to be 26% below import prices at the time. 

The Arthur Andersen findings are consistent with another study (FRIDGE, YEAR), which 

found that between 1994 and 2000 South African polypropylene prices were well below prices 

in India and China. The DTI supported the continuation of tariff protection in 1995 on condition 

that Sasol committed to leverage its upstream position in basic chemicals to support the growth 

and competitiveness of the downstream sectors, by implication, beyond simply pricing some 

products including polypropylene at export prices (Rustomjee, 2012). Sasol committed to 

create 50 000 jobs in the downstream sector (Roberts and Rustomjee, 2008). However, this 

obligation was not enforced. 
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A further study, conducted by the Windfall Tax Task Team (WTTT), was commissioned by 

National Treasury in 2006 to investigate whether windfall profits were generated by the liquid 

fuels industry, in particular, the synthetic fuels industry, and whether a windfall tax should be 

imposed if such profits existed. This review found that the synthetic fuel industry had earned 

rents in various ways, from state and regulatory support (Rustomjee et al, 2007). Amongst its 

recommendations, the task team recommended that a windfall tax be levied on the synthetic 

producers such as Sasol, however, this was not adopted by government. 

Industrial policy and regulation creates returns (rents) to certain types of activities, the issue is 

whether these rents are for productive investment and learning or whether the rents simply 

reflect the lobbying power of entrenched interests. In terms used by Khan (2000) we can 

differentiate between growth enhancing and growth reducing rents. This is critical question in 

understanding the different performance between countries in structural change to higher 

productivity areas. In contrast with the industrial policies of East Asian late industrialisers, 

South Africa has not succeeded in changing the development path through setting, enforcing 

and monitoring conditionalities on firms such as Sasol. This has then meant that the firms that 

developed on the back of state support were able to achieve international competitiveness, but 

also entrenched dominant positions in the domestic markets, at the expense of downstream 

value-adding industries.  

4. Some conclusions 

The recent literature on structural transformation poses a set of questions as to what explains 

the different relative country performances which have been observed. In many ways these 

questions about the economic structure mirror those being asked about the distribution of 

wealth and concentration of ownership, with which there are important relationships.  

South Africa is an interesting example in this regard given the little change observed in 

structure, despite far-reaching market-oriented economic reforms and opening up of the 

economy. The record points to the power of path dependency and incumbency effects.  

The experience described here does not support the Schumpeterian faith in entry and efficient 

markets, such as for finance, which will allow innovators to challenge incumbents. Instead, it 

points to the implications of pervasive information asymmetries and other market 

imperfections along with imperfect competition and the advantages which can be built up by 

incumbents. These advantages include the lobbying influence which can be exerted. It suggests 

concentrated markets are likely to stifle productivity.  

Much more work needs to be done here to understand the interaction of competition, in terms 

of the nature of rivalry and not simply structure, with productivity improvements within and 

across sectors – rewarding effort and creativity. These are particularly important questions for 

upper middle-income countries such as South Africa, and including many in Latin America, 

who have struggled to alter a development trajectory which has not worked to support 

expansion in higher productivity services and manufacturing activities. Instead a premature de-

industrialisation has been observed with a growing economic share accounted for by less 

complex activities, whether in services or resource-based industry.  
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The review of competition enforcement and the experience with regard to chemicals and plastic 

products indicates the limits of a simplistic approach to understanding competition as simply 

arrangements which impede otherwise well-functioning markets. This is not to argue that cartel 

enforcement and merger control are unimportant. However, a broader competition policy is 

required to re-shape markets to encourage active rivalry which rewards creativity, new ideas, 

better management practices and business models.  

This competition policy agenda cannot be formulated in a vacuum as an ideal set of 

prescriptions but must grapple with the historical structure. In the case of South Africa, this 

means the heavy industries have been favoured by past state support. Some have suggested that 

these types of markets in which firms established super-dominant positions due to current or 

past exclusive or special rights are the very markets in which competition authorities should be 

concerned about abuse of dominance, including excessive pricing (Motta and de Streel, 2007; 

Roberts, 2008; Evans, 2009). This depends on the legal and economic tests which are adopted. 

In this regard, there are clear choices in the weight given to different considerations such as the 

extent and durability of dominance, and to what extent dominant firms have a ‘special 

obligation’ not to abuse their position.  

The South African courts have been clear that no weight should be given to ‘super-dominance’ 

nor to whether a company attained its dominant position through innovation and risk taking or 

was bequeathed it by earlier state support. In addition, it must be demonstrated in quantifiable 

terms whether alleged exclusionary conduct has meant higher prices and/or lower quantities 

supplied than otherwise would be the case. Smaller rivals who are potential competitors will 

struggle to quantify the competitive effects they would have generated were they not blocked 

from being effective rivals and so, in effect, have to speculate about the possible impact of their 

rivalry. By comparison, the incumbent has the information and resources to marshal its 

arguments for its efficiencies, such as having achieved scale economies or internalised 

transactions costs. The real world is further complicated by there often being several levels in 

a value chain and different market segments, while information asymmetries raise further scope 

for strategic behaviour (as the dominant incumbent can establish a reputation for fighting 

entry).  

It may well be the case that regulatory measures and policies to reduce barriers to entry and 

support rivals are more effective than competition enforcement in opening-up markets to 

greater dynamic rivalry, investment and productivity. The South African experience illustrates 

the costs of not doing so through either route.  

Lastly, the relationships between competition and structural transformation are obviously 

complex and there is an important and broad research agenda to be pursued in this area, with 

particular reference to the challenges facing developing countries such as South Africa and 

Brazil.  

 

 

 



26 
 

References  

Abdon, A., Bacate, M., Felipe, J. & Kumar, U., 2010. Product Complexity and Economic 

Development. Levy Economics Institute Working Paper No. 616 

Aghion, P., Braun, M. & Fedderke, J., 2008. Competition and productivity growth in South 

Africa. Economics of Transition, 16(4), pp. 741-768 

Arrow, K., 1962. Economic Welfare and the Allocation of Resources for Invention. In: The 

rate and direction of inventive activity: Economic and social factors . s.l.:Princeton University 

Press, pp. 609-626 

Arthur Andersen (1995) Sasol synfuel protection study: a report to the Liquid Fuels Industry 

Task Force. 

Audretsch, D. & Elston, J., 2002. Does firm size matter? Evidence on the impact of liquidity 

constraints on firm investment behavior in Germany. International Journal of Industrial 

Organisation, Volume 20, pp. 1-17 

Beare, M.  

Bonakele, T. (2016) ‘The nature and use of economic evidence in competition enforcement 

(with special emphasis to the case of South Africa)’, in Jenny and Katsoulacos (eds) 

Chabane, N., 2003. An Evaluation of the Influence of BEE on the Application of Competition 

Policy in South Africa. TIPS Forum Papers 

Chabane, N., A. Goldstein, S. Roberts (2006) ‘The changing face and strategies of big business 

in South Africa: more than a decade of political democracy’, Industrial and Corporate Change, 

15(3): 549-578Clarke, R., Davies, S. & Waterson, M., 1984. The Profitability-Concentration 

Relation: Market Power or Efficiency?. The Journal of Industrial Economics, 32(2), pp. 435-

450 

Cohen, W. & Levin, R., 2010. Fifty Years of Empirical Studies of Innovative Activity and 

Performance. Handbook in Economics of Innovation, Volume 1, Elsevier. 

das Nair, R. and S. Chisoro-Dube (2015) ‘The expansion of regional supermarket chains, 

changing models of retailing and the implications for local supplier capabilities in South Africa, 

Botswana, Zambia and Zimbabwe’, WIDER Working Paper 2015/114. 

Das Nair, R., Mondliwa, P. and Roberts, S. (2012). 

http://www.comptrib.co.za/publications/case-documents/competition-commission-and-sasol-

chemical-industries/ (Accessed: 15 November 2016) 

Dasgupta, P. & Stiglitz, J., 1980. Uncertainty, industrial structure, and the speed of R&D. The 

Bell Journal of Economics, pp. 1-28 

De Loecker, J. & Eeckhout, J., 2017. The Rise of Market Power and the Macroeconomic 

Implications 

http://www.comptrib.co.za/publications/case-documents/competition-commission-and-sasol-chemical-industries/
http://www.comptrib.co.za/publications/case-documents/competition-commission-and-sasol-chemical-industries/


27 
 

Desmet, K. & Parente, S., 2010. Bigger is better: Market size, demand elasticity and 

innovation. International Economic Review, 51(2), pp. 319-333 

Dorosh, P. & Thurlow, J., 2012. Agglomeration, Growth and Regional Equity: An Analysis of 

Agriculture- versus Urban-led Development in Uganda. Journal of African Economies, 

Volume 21, pp. 94-123 

Evans, D. (2009) ‘Why Different Jurisdictions Do Not (and Should Not) Adopt the Same 

Antitrust Rules’, Chicago Journal of International Law, 10 1, 161-188.  

Felipe, J., Abdon, A. & Kumar, U., 2012. Tracking the Middle-income Trap: What Is It, Who 

Is in It, and Why?. Levy Economics Institute Working Paper No. 715 

FRIDGE 

Goergen, M. & Renneboog, L., 2001. Investment policy, internal financing and ownership 

concentration in the UK. Journal of Corporate Finance, Volume 7, pp. 257-284 

Griffith, B., 2011. Middle-Income Traps. In: R. Nallari, S. Yusuf, B. Griffith & R. 

Bhattacharya, eds. Frontiers in Development Policy: A Primer on Emerging Issues. s.l.:The 

World Bank, pp. 39-43 

Hausamann, R. & Hidalgo, C., 2010. Country Diversification, Product Ubiquity, and Economic 

Divergence. HKS Faculty Research Working Paper Series RWP10-045, John F. Kennedy 

School of Government, Harvard University 

Iheduru, O., 2004. Black economic power and nation-building in post-apartheid South Africa. 

The Journal of Modern African Studies, 42(1), pp. 1-30 

International Monetary Fund, 2017. 2017 Article IV Consultation - Press Release; Staff Report; 

and Statement by the Executire Director for South Africa, Washington, D.C.: International 

Monetary Fund 

Joffe, A., D Kaplan, R. Kaplinsky & D. Lewis (1995). Improving Manufacturing Performance 

in South Africa: the report of the industrial strategy project. [Online] Available: 

http://www.idrc.ca/EN/Resources/Publications/openebooks/4395/index.html#page_250 

(Accessed 15 March 2015). 

Khan, M. (2010) Political settlements and the governance of growth-enhancing institutions. 

London: SOAS 

Khumalo, J., Mashiane, J. and Roberts, S. (2014).  ‘Harm and Overcharge in the South African 

Precast Concrete Products Cartel’. Journal of Competition Law and Economics 

Kozul-Wright, R. & Fortunato, P., 2015. Sustaining Industrial Development in the South. 

Development, 58(4), pp. 463-472 

http://www.idrc.ca/EN/Resources/Publications/openebooks/4395/index.html#page_250


28 
 

Makhaya, G. and S. Roberts (2013) ‘Expectations and outcomes – considering competition and 

corporate power in South Africa under democracy’, Review of African Political Economy 138: 

556-571 

Makhaya, T., N. Nhundu, N, N. Guma (2015) ‘Competition, barriers to entry and inclusive 

growth: Retail banking Capitec case study’, CCRED Working Paper 2015/12. 

Malikane, C. and M. Ndletyana (2006) ‘Black Economic Empowerment and the Legitimation 

of White Capital’. Johannesburg: University of the Witwatersrand (mimeo). 

Mathis, J. & Sand-Zantman, W., 2014. Competition and Investment: What do we know from 

the literature?. Institut d'economie industrielle 

Matumba, C. and P. Mondliwa, (2015) ‘Competition, barriers to entry and inclusive growth: 

Soweto Gold case study’, CCRED Working Paper 2015/11. 

Mbeki, M. (2006) ‘Who is the Dominant Class in SA?’, Mail&Guardian 28 July to 3 August 

McMillan, M. & Hattgen, K., 2014. What is driving the 'African Growth Miracle'?. National 

Bureau of Economic Research No. w20077 

McMillan, M. & Headey, D., 2014. Understanding Structural Transformation in Africa. World 

Development, Volume 63, pp. 1-10 

McMillan, M. & Rodrik, D., 2011. Globalization, structural change and productivity growth 

(No. w17143). National Bureau of Economic Research 

McMillan, M., Rodrik, D. & Verduzco-Gallo, I., 2014. Globalization, Structural Change, and 

Productivity Growth, with an Update on Africa. Wrold Development, Volume 63, pp. 11-32 

Mkhwananzi, W., G. Makhaya, S. Roberts (2012) ‘How should young institutions approach 

enforcement? Reflections on South Africa’s experience’, South African Journal of 

International Affairs, 19(1), 43-64 

Mncube, L. (2013) ‘Strategic Entry Deterrence: Pioneer Foods and the bread cartel’, Journal 

of Competition Law and Economics 9(3): 637-654 

Mncube, L. (2014) ‘The South African wheat flour cartel: overcharges at the mill’. Journal of 

Industry, Competition and Trade, 14(4), 487-509 

Mondliwa, P., 2017. Capabilities, diversification and market power in industrial development: 

A case study of the South African manufacturing and the plastics industry. Unpublished MCom 

dissertation 

Mondliwa, P. and Roberts, S. (2014). ‘Fuelling industrial development? A critical review of 

liquid fuels regulation in South Africa’, Journal of Economics and Financial Sciences, 7, 

Special issue 



29 
 

Montmasson-Clair, G. (2014). ‘Commissioning Renewable Energy: A Review of South 

Africa’s Regulatory and Procurement Experience’, Journal of Economics and Financial 

Sciences, 7, Special issue 

Motta and de Streel 

Ncube, P. M. Nkhonjera, T. Paremoer, T. Zengeni, S. Biniza, A. Steenkamp (2016) 

‘Competition, barriers to entry and inclusive growth: Agro-processing’, CCRED Working 

Paper 2016/3 

Newman, C. & Page, J., 2017. Industrial Clusters: The case for Special Economic Zones in 

Africa. WIDER Working Paper 2017/15 

Nübler, I., 2014. A theory of capabilities for productive transformation: learning to catch up. 

In: In Salazar‐Xirinachs, J.H., I. Nübler and R. Kozul‐Wright, (eds.) Transforming Economies: 

Making Industrial Policy Work for Growth, Jobs and Development, Geneva: International 

Labour Organization. s.l.:s.n 

OECD, 2013. OECD Economic Surveys: South Africa 

Paelo, A., Robb, G., and Vilakazi, T. (2014). ‘Study on Barriers to Entry in Liquid Fuel 

Distribution in South Africa’, CCRED Working Paper 2014/13 

Ponte, S., Roberts, S. & van Sittert, L., 2007. ‘Black Economic Empowerment’, Business and 

the State in South Africa. Development and Change, 38(5), pp. 933-955 

Randall, D. J. (1996) ‘Prospects for the Development of a Black Business Class in South 

Africa’, Journal of Modern African Studies 34(4): 661–86. 

Robb, G. and Vilakazi, T. (2016). ‘Mobile Payments Markets in Kenya, Tanzania and 

Zimbabwe: A Comparative Study of Competitive Dynamics and Outcomes .’ The 

African Journal of Information and Communication , 17 (1). 

Roberts, S. (2000) The Internationalisation of Production, Government Policy and Industrial 

Development in South Africa, unpublished PhD dissertation, University of London 

Roberts, S. (2008) ‘Assessing excessive pricing – the case of flat steel in South Africa’, Journal 

of Competition Law and Economics, 4(3), 871-891 

Roberts, S. (2016a) ‘Assessing the record on competition enforcement against anti-competitive 

practices, and implications for inclusive growth’, Research on Economic Development and 

Inequality (REDI 3x3), Working Paper 27, February 2017. 

Roberts and Rustomjee, 2008 

Rodrik, D., 2015. Premature Deindustrialisation. NBER Working Paper No. 20935 

Rustomjee, Z. (2012) 

Rustomjee et al. 

http://www.competition.org.za/s/CCRED-Working-Paper-13_2014_Barriers-in-Fuel_PaeloRobbVilakazi.pdf
http://www.competition.org.za/s/CCRED-Working-Paper-13_2014_Barriers-in-Fuel_PaeloRobbVilakazi.pdf
http://www.competition.org.za/s/AJIC-Issue-17-2016-Robb-Vilakazi.pdf
http://www.competition.org.za/s/AJIC-Issue-17-2016-Robb-Vilakazi.pdf


30 
 

Schumpeter, J., 1942. Socialism, capitalism and democracy. s.l.:Harper and Brothers 

Shapiro, C. (2011). Competition and Innovation: Did Arrow Hit the Bull's Eye?. In The Rate 

and Direction of Inventive Activity Revisited (pp. 361-404). University of Chicago Press 

Shapiro, N., 1986. New Industries and New Firms. Eastern Economic Journal , 12(1), pp. 27-

43 

Southall, R. (2005) ‘Black Empowerment and Corporate Capital’, in J. Danial, R. Southall and 

J. Lutchman (eds) State of the Nation: South Africa 2004–2005, pp. 455–78. Cape Town: 

HSRC Press. 

Southall, R. (2007) ‘Ten Propositions about Black Economic Empowerment in South Africa’, 

Review of African Political Economy 34(111): 67–84. 

Tregenna, F., 2013. Deindustrialization and Reindustrialization. Pathways to Industrialization 

in the Twenty-First Century: New Challenges and Emerging Paradigms, pp. 76-102 

Tregenna, F., 2015. Deindustrialisation, Structural Change and Sustainable Economic Growth. 

Inclusive and Sustainable Industrial Development Working Paper Series, Volume 02, pp. 1-64 

Vives, X., 2008. Innovation and competitive pressure. Journal of Industrial Economics, 56(3), 

pp. 419-469 

Vossen, R., 1999. Market Power, Inustrial Concentration and Innovative Activity. Review of 

Industrial Organisation, pp. 367-378 

 

  



31 
 

Annexure Table A. Abuse of dominance cases, 1 September 1999 to 30 September 2017 

Initiation Referral Case (Tribunal case 

number) 

Main alleged 

contravention 

Status/finding 

Dec 1999 Dec 2000 CC v SAFCOL, Yorkcor, CJ 

Rance 

(100/CR/Dec00) 

Price discrimination in 

timber 

26/6/02 Tribunal dismissed application 

to confirm consent agreement reached 

between CC and SAFCOL, as it went to 

contractual provisions, without consent 

of the other parties. 

13/10/2000  March 2001 CC v SAA 

(18/CR/Mar01) 

Inducing customer (travel 

agents) not to deal with 

competing airlines 

28/7/05 Tribunal decision. 

Found incentive scheme with travel 

agents contravened 8(d)(i); R45mn 

penalty. 

20/4/2000  June 2001 CC v Patensie Sitrus 

(37/CR/Jun01) 

Exclusive supply 

arrangement with packing 

and distribution company, 

contravening 8(d)(i) and 

5(1). 

4/8/02 Tribunal decision, upheld by 

CAC. Found articles of association of 

packing and marketing former co-op 

contravened 5(1) and 8(d)(i) in 

requiring customers/members not to 

deal with competitors; no penalty. 

Sept 2002 NA CC/Hazel Tau and others v 

GlaxoSmithKline & 

Boehringer Ingelheim 

Excessive pricing of ARVs Case non-referred by the Commission 

following agreement in Dec 2003 to 

license generic manufacturers (in 

effective settlement). 

30/4/2003 complaint 

lodged 

(CC non-ref 

12/11/03) 

Dec 2003 Nationwide Poles v Sasol Oil 

(72/CR/Dec03) 

Price discrimination in 

creosote 

 

31/3/05 Tribunal decision, found 

discount scheme was prohibited price 

discrimination 9(1). 

CAC decision - overturned. 

May-August 2002 

complaints filed by 

21 companies 

Feb 2004 CC v Telkom 

(11/CR/Feb04) 

Exclusionary practices in 

pricing and access to fixed 

lines for value-added 

network service providers  

Appeals of referral up to Supreme Court 

of Appeal. 7/8/2012 Tribunal decision 

found exclusionary abuse under 8(b) 

and 8(d)(i), penalty of R449mn. 

 

19/9/02 

(CC non-ref 6/1/04) 

 

Feb 2004 Harmony Gold v Mittal Steel 

SA 

(13/CR/Feb04) 

Excessive pricing of flat 

steel 

27/3/07 Tribunal decision finding 

excessive pricing contravening 8(a) and 

penalty of R692mn 

29/5/09 CAC overturned decision and 

remitted back to Tribunal to reconsider 

tests. 

Parties settled. 

13/2/03 

(CC non-ref 

13/5/03) 

24/7/03 

(CC non-ref 

25/5/04) 

June 2004 Mandla-Matla v Independent 

Newspapers 

(48/CR/Jun04) 

Exclusive arrangements 

with distributors 

contravening 8(d)(i) and 

5(1); and refusal to supply 

distribution information 

contravening 8(c) 

6/11/06 Tribunal decision, dismissed on 

all counts. 

3/11/03 Nutriflo 

Aug04 Profert 

May 2005 

and May 

2006 

CC v Sasol Nitro 

(31/CR/May05 and 

45/CR/May06)  

Excessive pricing, refusal 

to supply and price 

discrimination in ammonia 

and related fertilizer 

products 

20/07/10 Tribunal confirmed 

settlement, no admission, divestiture of 

downstream businesses and 

commitments. 

1/10/2003 June 2005 CC, JTI v BATSA 

(55/CR/Jun05) 

Arrangements with outlets 

for cigarette was 

exclusionary abuse under 

8(d)(i) and/or 8(c), as well 

as under 5(1) referred by 

JTI. 

25/06/09 Tribunal decision, dismissed 

on all counts  

Appeal to CAC lodged by JTI and then 

withdrawn. 

 

Oct 2003 Sept 2006 Referred by CC in 2004. 

Nationwide Airlines, Comair 

v SAA (80/CR/Sep06) 

SAA incentive schemes 

during the period 1 June 

2001 - 31 March 2005 

contravened 8(d)(i) 

The Commission settled with SAA in 

2006 without an admission and a 

penalty of R15mn.  Comair and 

Nationwide Airlines objected and 

pursued a finding for the purposes of 

damages claims. 17 Feb 2010 Tribunal 

Decision, found contravened 8(d)(i), no 

penalty. Upheld on appeal. 

Dec 2003 & Dec 

2008 

Jan 2007 and 

Nov 2012 

CC v Mittal Steel SA and 

others 

Price discrimination in low 

carbon wire rod 

Complaints of same conduct lodged by 

Barnes Fencing (as conduct had 
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(08/CR/Jan07) continued). Referred January 2007 and 

November 2012. Settled in August 2016 

(without admission). 

2/12/2004 Dec 2006 CC v Senwes 

(110/CR/Dec06) 

Pricing for grain storage 

excluding rival traders 

3/02/09 Tribunal decision found 

exclusion in form of margin squeeze, 

contravening 8(c), upheld by CAC. 

SCA overturned on 1 June 2011. 

Concourt upheld the Tribunal decision. 

25/11/04 Dec 2007 CC v SAB 

(134/CR/Dec07) 

Inducement not to deal 

with a competitor; price 

discrimination 

Tribunal decision dismissed case 

7/4/11, finding it did not have 

jurisdiction due to differences between 

complaint and Commission referral. 

Decision partly overturned by CAC on 

appeal. Tribunal dismissed remaining 

complaint, upheld by CAC on appeal. 

20/2/07 June 2008 CC v Astral, Elite 

(74/CR/Jun08) 

Exclusive arrangements 

regarding poultry breeding 

stock and feed 

Settlement with admission of 8(c) 

contravention. 

12/8/05 Dec 2008 CC v RooibosI 

(129/CR/Dec08) 

Exclusive contracts with 

rooibos packers 

November 2010 Tribunal confirmed 

settlement. 

29/6/05 and four 

further complaints 

consolidated 

Nov 2009 CC v Telkom 

 

Excessive pricing and 

margin squeeze in pricing 

of broadband (leased lines) 

Tribunal confirmed settlement, July 

2013. Penalty of R200mn and price 

reductions amounting to R875mn as 

well as further commitments.  

29/2/08 and four 

further complaints 

consolidated 

April 2010 CC v Computicket Exclusionary abuse, 

through exclusive contracts 

with inventory providers 

Awaiting Tribunal hearing 

(commencing in October 2017), after 

various procedural matters being heard. 

2007 NA CC v Foskor Excessive pricing of 

phosphoric acid 

Settled before referral, with admission, 

Tribunal confirmed settlement, 

28/02/11. 

12/11/07 (following 

request from DTI) 

Aug 2010 CC v Sasol Chemical 

Industries 

Excessive pricing of 

propylene and 

polypropylene 

05/06/2014 Tribunal decision finding 

excessive pricing contravening 8(a) and 

penalty of R534mn. 

17/06/2015 CAC overturned decision. 

30/01/2009 Oct 2011 CC v Media24 

 

Exclusionary abuse through 

below cost pricing under 

8(c) and 8(d)(iv) 

Hearing over 2013 and 2014. Tribunal 

decision finding contravention of 8(c), 

under appeal to CAC. 

  Omnia v Sasol Excessive pricing Referral withdrawn in 2013/14 

July 2011 NA CC v Arcelor Mittal SA Excessive pricing Settled August 2016 before referral and 

without admission with undertaking 

relating to prices to be charged for a 

five-year period.  

30/06/2012 Nov 2015 CC v Uniplate Exclusionary abuse through 

exclusive dealing under 

8(d)(i), alternatively 

8(d)(iii) or 8(c) 

Awaiting Tribunal hearing 

March 2015 April 2017 CC v Afrimat (Clinker 

Supplies) 

Excessive pricing of 

clinker material used in 

bricks 

Awaiting Tribunal hearing 

2015 June 2017 CC v RooibosII Exclusive dealing Awaiting Tribunal hearing 

Source: Competition Tribunal decisions www.comptrib.co.za and Competition Commission press releases 

(www.compcom.co.za ) 
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