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Despite the fact that the judicial review is an important part of competition law 

enforcement under the administrative system, where courts decide on the claims to annul 

infringement decisions made by competition authorities, it’s role in the development of 

evidentiary standards of economic analysis in understudied. This paper attempts to fill this gap 

by analyzing the impact of the judicial review on the application of market analysis in 

competition investigations by the Russian competition authority (FAS) during 2008-2015. Even 

though the definition of markets using the Hypothetical Monopoly Test (HMT) and the 

assessment of market power are strictly speaking presumed by the Guidelines of Competition 

Assessment, FAS does not always undertake these analyses (or even informal market analysis). 

We show that the pressure of judicial review is an important factor in FAS complying with the 

Guidelines and so an important determinant of the development of evidentiary standards in 

competition law.  
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Introduction  
 

Judicial review of decisions is an important part of administrative law enforcement. 

Competition policy is not an exception. By reviewing decisions of relevant authority, judges 

affect outcomes of enforcement. Relatively little attention in the literature is paid to the impact of 

judicial review on evidentiary standards of competition enforcement.     

The main explanation is that under administrative enforcement courts do not elaborate 

standards of analysis directly.  In contrast to prosecutorial enforcement model (Jenny, 2016), in 

administrative model courts do not decide cases on the merits. In relation to European 

competition courts, which provide judicial review of competition decisions, legal scholars often 

doubt that courts are able to analyze complex economic and technical issue in a particular 

antitrust case (see Laguna de Paz, 2014).  

Judicial review of administrative decision of competition authority rarely has been in the 

focus of empirical research. One exception is analysis of Geradin and Petit (2010) for European 

Union. Until recently, there was no empirical evidence on the influence of judicial review on the 

standards of economic analysis under administrative enforcement (in contrast to prosecutorial 

model where standards of evidence is immediate outcome of court ruling).   

The goal of this paper is to prove that judicial review in the administrative competition 

enforcement system affects the approach to economic analysis that competition authorities use. 

Specifically, we test the hypotheses that judges’ assessment of infringement decision on 

particular conduct depending on the use of specific type of analysis affects the choice of 

competition authority to apply or not to apply this analysis in future investigations. 

In order to achieve this goal we use the dataset of judicial review of more than one 

thousand infringement decisions made by Russian competition authorities and test the hypothesis 

that outcomes of judicial review incentivize to apply specific approach to market delineation that 

is Small but significant price increase test (SSNIP), or Hypothetical monopoly test (HMT).   

 

Market definition in competition enforcement  
 

Our choice to test the hypothesis on the impact of judicial review on the approach to 

market delineation is not accidental. Adequate market definition is necessary condition for 

correct judgment on the ability of particular conduct by particular undertaking to restrict 

competition and/or impose harm on consumers. In several areas of competition law the very 

level of market share is important to divide between presumably lawful and presumably unlawful 

actions (for example in Europe for horizontal and vertical agreements), or to predict the impact 

of the changes of market structure on competition (under merger approval). Very recent decision 

on the abuse of dominance by Google relies on basic conclusion that there is relevant market 

where Google dominates (see Ratliff and Rubinfeld, 2014). Importance of market definition in 
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the antitrust enforcement explains why it is still the subject of academic debates (Kaplow, 2015). 

Accurate market delineation and identification of market participants are important to develop 

theory of harm relevant for particular conduct. Overall, correct analysis of the effects of conduct 

depends on appropriate definition of market.  

At the same time SSNIP (HMT) represents approach specifically developed for 

competition analysis. SSNIP requires deep understanding of demand-side and supply-side 

substitution and cannot be replaced by any formal statistical test (Werden, Froeb, 1983). 

Adequate SSNIP analysis needs long time and high skill to produce.  

For these two reasons – importance of market analysis for correct identification of effects 

of conduct and development of the theory of harm and specific requirement for SSNIP – we 

consider the latter as universal indicator of efforts that competition authority makes in order to 

avoid substantial mistakes in the assessment of conduct that might be illegal.  

 

Market definition and judicial review of antitrust decision in Russia 
 

In Russia, both competition authority and other participants of enforcement (including 

community of legal and economic experts and associations of entrepreneurs) recognize the 

importance of market definition in competition enforcement. Development of appropriate tools 

of analysis is a task that becomes difficult because of decentralized organization of competition 

enforcement in Russia. Together with central office of FAS with responsibility to investigate and 

decide on the conducts affecting federal market there are also regional subdivisions with the 

relevant responsibilities over regional markets in nearly all subjects of federation (more than 80). 

Under these circumstances in order to support economic analysis under investigations of 

competition law violation central office of FAS in 2010 elaborated Guidelines on market 

analysis and competition assessment in the market (hereafter Guidelines). Guidelines combines 

approaches to market delineation (using SSNIP approach – small but significant and non-

transitory price increase) and competition assessment. In addition to SSNIP, Guidelines contain 

consistent application of Structure-Conduct-Performance (SCP) approach in order to show how 

structure of relevant market affects conduct of market participants, their performance and the 

magnitude of anticompetitive effects of presumably illegal conduct.  

Over time, importance of Guidelines in Russian competition enforcement increases. In 

large number of investigations correct application of Guidelines helps to avoid mistakes in the 

decisions. It becomes clear not only for competition authorities but also for legal experts and 

business. Under their pressure Guidelines becomes tools of analysis mandatory by law, first in 

investigation of abuse of dominance and then in investigations of agreements and concerted 

practice. Law contains long list of exemptions – conducts and circumstances, when Guidelines 

are still voluntary to apply. However, companies under investigations usually expect the 

application of Guidelines. It is not strange that non-application or incorrect application of 



4 
 

Guidelines becomes important arguments in the suits to annul infringement decisions of 

competition authority.  

In this paper, we test the hypothesis that judicial review drives application of market 

analysis by Russian competition authority. Development of economics in competition 

investigations appears as a compliance with legal requirement under monitoring of judicial 

review. We also test alternative explanations of the use of market analysis in the investigations, 

and they are experience of competition authority, and also immediate need of effect-based 

analysis.  

In Russia, large-scale competition enforcement during last decade (about 4 thousand 

decisions annually – see Katsoulacos et al, 2016) coexists with easy access and low cost of 

judicial review of administrative actions in Russia (Trochev, 2016), and that results in large 

number of infringement decisions of competition authorities being reviewed by Russian 

commercial courts (Katsoulacos et al, 2016). Moreover, Russian commercial courts demonstrate 

relatively low deference with the decisions of the authorities. As Judicial Department at the 

Supreme Court of the Russian Federation reports that in 2016 year commercial courts of the first 

instance considered roughly 100 thousand claims to annul infringement decisions of public 

authorities and satisfied more than half of them (about 57 thousand). Percent of administrative 

decisions upheld under judicial review in Russia is generally lower than in EU member states 

(see for instance data on Croatia, reported by Baikic and Kos, 2014, or data for US courts 

reported by Pierce and Weiss, 2011). Percent of competition infringement decisions annulled by 

Russian first instance courts (845 out of 2335, or more than 1/3 in 2017) are higher than 

comparable data on EU (see Geradin, Petit, 2011). For all these reasons competition enforcement 

in Russia provides evidence suitable to test hypothesis on the impact of courts’ ruling on the 

decisions of competition agencies to apply specific tools of economic analysis. 

Using dataset of the decisions of Russian CAs on the cases where restrictions of 

competition are in question during 2008-2015 we show that attitude of commercial courts 

towards application of market analysis in the case better explains the trends in application of 

market analysis than simple accumulation of experience by competition authorities. However 

this factor does not determine the decision to apply more difficult and more costly type of 

economic analysis (SSNIP). What explains application of formal market analysis is development 

of effect-based approach in the particular investigation. 

 

Market analysis in investigating anticompetitive conducts by Russian competition 

authorities: 2008-2015 

 

In spite of the fact that for most conducts application of market analysis is not only 

necessary to access the case on the merit, but also assumed by the law, relevant economic 

analysis in the infringement decisions is far from being regular. Figure 1 represents information 

on the number of FAS infringement decisions submitted for review in particular year, ratio of 

annulled infringement decisions and the share of decisions where at least informal market 
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analysis and market boundaries delineation using SSNIP approach was made. The Figure 

demonstrates, first, that the share of annulled infringement decisions remains to be high during 

all the period, and second, that the application of market analysis is far from being universal in 

the appealed infringement decisions. Reluctance to apply Guidelines, including SSNIP is not 

specific for Russian competition authority. In half of the 116 market definitions by US Federal 

Trade Commission over twenty years [Coate, Fisher, 2008] in half of the cases they were the 

result of ‘clear considerations’ without any formal analysis. In this context the important 

difference between US FTC and RF FAS is that for the latter legal rules implies the duty of 

SSNIP application.   

 

Figure 1. Market analysis in the appealed decisions of Russian CA and share of annulled 

decisions: 2008-2015 

One important complication is that the rate of application of deep market analysis for 

different types of conduct differs. Table 2 presents classification of different types of conduct 

that were subject to judicial review. They substantially differ in terms of frequency of market 

analysis appearance, and also in terms of annulment ratio. As expected, appearance of market 

analysis is more frequent in the groups of cases where fact of dominance is important (unfair 

prices, price discrimination).  

In the decisions on conducts considered under rule of reason competition authorities 

apply market analysis more frequently, and the difference with the conducts illegal per se is 

statistically significant1. Since over time the structure of decisions across types of conducts 

changes, it also can explain the trends in market analysis application.   

 

                                                           
1 In comparison with EU, in Russian competition legislation there are substantial differences in 

the approaches to enforcement towards particular anticompetitive conducts, especially in terms 

of split between conducts illegal per se  and considered according ruled of reason,  but still 

similarities are still larger than differences. Conducts, which are subject of rule of reason, are 

specified explicitly in the law On Protection of Competition.  
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Table 1. Application of market analysis across different conducts: 2008-2015 

 

 Type of conduct Number of 

observations 

Share of decisions 

with at least non-

technical assessment 

of market structure 

and competition, 

percent 

Share of decisions 

in which Guidelines 

are applied, percent 

Share of 

decisions 

annulled by 

courts, percent  

1 Unfair price (excessive or 

predatory) 99 96 61 53 
2 Price fixing 50 60 44 52 
3 Bid rigging 263 4 4 40 
4 Concerted practice 143 76 38 43 
5 RPM min 15 53 40 60 
6 RPM max 9 44 0 67 
7 Tying 51 86 20 20 
8 Boycott 10 40 10 50 
9 Vertical exclusionary 

agreement 237 13 3 41 
10 Price discrimination 47 87 45 49 
11 Non-price discrimination 166 49 27 55 
12 Market sharing 21 62 33 52 
13 Exclusive territories 8 88 25 75 
14 Coordination 14 21 7 43 
 Types of conduct illegal per se 

in Russia [1, 2, 3, 5, 7, 8, 9, 

12]  793 35 18 43 

 Types of conduct illegal 

according rule of reason  [4, 

6, 11, 13, 14 ] 340 60 30 51 

Note: Price discrimination can be either per se illegal or considered under rule of reason in different circumstances 

 

 

One important evidence is that competition authority can switch from non-application to 

application of SSNIP and to opposite direction in investigating particular conduct. For instance, 

Chelyabinsk regional subdivision during 2008-2017 investigates eight cases on concerted 

practice. In the first five cases over time subdivision applies SSNIP within Guidelines, than in 

the next two decisions it does not do that, in 8th case SSNIP test is applied again.  Kemerovo 

subdivision investigating seven cases on non-price discrimination applies SSNIP in the 1st case, 

does not apply in the 2nd, then applies in 3rd and 4th, and then does not apply again. Under nine 

investigations of non-price discrimination as an abuse of dominance by Chanty-Mansiysk office 

SSNIP appears once, in eighth investigation. These observations do not confirm the assumption 

that pure accumulation of experience over time increases the probability of Guidelines 

application, and give rise to suggestions on alternative explanations of CA decision on 

application of economic analysis.    

The goal of the study is to explain the trends in the scope of market analysis application. 

In particular, we want to delineate between three hypotheses: first, is that competition authorities 

apply market analysis more often together with the accumulation of experience; second, that 

competition authorities apply market analysis in order to minimize the probability of annulment 
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of infringement decision; third, that competition authorities apply market analysis as a necessary 

background for the effect-based approach.  

 

Determinants of economic analysis application: hypotheses of empirical analysis  
 

Hypotheses 

Competition authority decides on economic analysis in a case by comparing the expected 

benefits with cost. Market analysis is costly, and the cost differs for different conducts. Over 

time, cost decreases with the experience accumulated by competition authority due to ‘learning 

by doing’ effect. ‘Learning by doing’ might emerge because of experience of market analysis 

(especially SSNIP as a special tool application) regardless of specific conducts, or because of 

experience in investigating specific conduct. CA accumulates experience both on the level of 

regional offices and also on the level of whole network. Regional offices obtain responsibilities 

relatively independent on the power of central office. At the same time central office makes 

efforts to collect and disseminate best practice on the level of network of regional subdivisions. 

Judicial decisions on the review of infringement decisions are easily available publicly, 

presentation of the information on court proceedings in the dataset kad.arbitr.ru is very user-

friendly. Central office organizes special workshops devoted to the analysis of the decisions of 

court. This evidence supports three hypotheses:  

H1. Probability of market analysis application in the decision increases over time (Trend 

hypothesis). 

H2. Probability of market analysis application in the decisions on particular conduct 

increases with the increase of number of investigations of this conduct (Conduct experience 

hypothesis)  

H3. Probability of market analysis in the decision of particular regional office 

(subdivision) increases with the increase of the number of competition investigations completed 

by particular office (Regional experience hypothesis).    

In addition to cost of application, CA takes into account benefits from application of 

market analysis. Correct market delineation helps to avoid mistakes in decision. Decrease of 

probability of mistake at the same time increases the welfare effect of decision and probability of 

non-annulment. Competition authority decreases the probability of incorrect interpretation of 

conduct and the impact of conduct on welfare by applying effect-based analysis. Market 

definition is the first necessary step of the analysis of effects. Importance of correct market 

delineation, calculation of market share and interpretation of strategic interaction between 

market participants is higher for the conducts that are subject of rule of reason enforcement. 

These considerations give rise to two hypotheses:  

H4. Probability of market analysis in the decision increases when competition authority 

develops a theory of strategic interaction in the market, and/or theory of harm to competition or 

competitors, or compares the anticompetitive and positive effects on welfare.  
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H5. Probability of market analysis in the decision on the investigation of conducts illegal 

under rule of reason is higher than in the investigations of conduct illegal per se.  

Avoidance of mistakes in the infringement decisions is important not only because 

competition authority cares about welfare effects. It is also important for correct application of 

Guidelines especially in the investigations of conduct where law presumes the application.  

Besides, data on motivation of Russian competition authority confirms that non-annulment of 

infringement decision is a one of the most valuable measures of its performance (Avdasheva et 

al, 2016). For specific conduct competition authority does not know in advance the probability 

that company found infringing claims to annul the decision and the probability that court takes 

into account the approach used to define market. Expectations of competition authority on the 

latter is adaptive: probability is derived from the outcomes of judicial review in the past. The 

evidence that courts do not always annul the decisions made without Guidelines application and 

part of the decisions made with the application of Guidelines supports the adaptive expectations.   

This consideration supports the following hypothesis:  

H6. Probability of market analysis in the decision increases with the share of the 

decisions based on proper market analysis upheld under judicial review and decreases with the 

share of the decisions prepared without market analysis upheld under judicial review.   

H0 is that neither factor listed above influences the decision of competition authority.  

 

Data and modeling 

The dataset that we use includes 1133 observations, which are infringement decisions of 

76 FAS subdivisions (out of 83) submitted for judicial review during 2008-2015. Our sample 

represents large part of general population of the decisions made (taking into account 

characteristics of FAS decisions, about half of the decisions on competition infringements, see 

Avdasheva et al., 2016). Source of information, including information on the deepness of market 

analysis, are decisions of the commercial courts of the first instance of the Russian Federation, 

downloaded from kad.arbitr.ru. Decisions are ranked according to the date of submission for 

judicial review and final date of decision on particular case, and this ranking allows to derive 

indicators of specific experience.  Commercial courts of first instance obtain power to decide 

claims to annul infringement decisions of regional authority, this enables us to identify the 

experience of regional authorities in deciding competition cases automatically. In each case we 

identify type of conduct, and type of economic analysis performed by competition authority, 

including identification of market boundaries, analysis of strategic interaction between market 

participants, theory of harm and comparison of opposite welfare effects.  

The hypotheses are tested for each of the two types of economic analysis: any (informal 

and formal) market analysis and market analysis including SSNIP. Definitely cost of coherent 

application of SSNIP and SCP approach is higher than cost of informal market analysis. This is 

in line with the observed difference in the magnitude of application of these two approaches to 

market analysis (Table 1).  
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Since the dependent variable (application of a particular type of economic analysis) is 

binary we use logit model for binary response of the general form: 

𝑃(𝑒𝑐𝑜𝑛𝑜𝑚𝑖𝑐_𝑎𝑛𝑎𝑙𝑦𝑠𝑖𝑠𝑖 = 1) = 𝐹(𝛼0𝑖 + 𝛼1𝑖𝑋) 

where 𝑃(𝑒𝑐𝑜𝑛𝑜𝑚𝑖𝑐_𝑎𝑛𝑎𝑙𝑦𝑠𝑖𝑠𝑖 = 1) indicates the probability of application of i-type of 

economic analysis; X denotes the set of explanatory variables. Several specifications of the 

model (sets of repressors) are estimated in order to test the hypotheses: 

Model 1. We expect that frequency of application of a particular type of economic 

analysis changes over time with some trend (time is measured by the number of investigations). 

Three types of trends were applied: linear trend, logarithmic trend and quadratic trend (with 

linear trend). Therefore we test H1 only. Results for linear trend are presented in tables below. 

Here and in other models we also control for the type of conduct by law (per se or rule of 

reason) testing H5. According to the setting presented above we expect that basic level of the 

probability of application of economic analysis differs among types of conduct as it depends on 

the balance between benefits of application in terms of increase of expected probability of non-

annulment and costs of economic analysis. Framework developed above suggests that for 

different type of conducts (and especially for the conducts illegal per se and considered 

according rule of reason) initial presumptions can differ. Specifically we assume that for 

conducts considered according to the rule of reason presumption in favor of consistent market 

analysis as evidentiary standard is higher.  

ROR – binary variable that equals one when the type of conduct considered according 

rule of reason by law and equals one if the conduct is illegal per se. 

Model 2. We expect that 3 types of experience impact frequency of application of a 

particular type of economic analysis: 

exp_conduct - experience in investigation of the particular type of conduct (is a  

logarithm of the number of cases on a particular type of conduct initiated in the past in all offices 

of FAS) 

experience_region - experience of the particular regional office of FAS (is a  logarithm of 

the number of cases initiated in the past by the particular office of FAS irrespective of the type of 

conduct) 

experience_analysis - experience of application of the particular type of economic 

analysis (is a logarithm of the number of cases initiated in the past in which this type of analysis 

was applied irrespective of the type of conduct and the region) 

Thus we test H1, H2 and H3. In contrast to the Model 1 hear time is measured by the 

number of investigations in which the particular type of economic analysis was applied. 

There is a positive correlation between different indicators of experience (Table 2), but 

coefficients are not very high to prevent including them into analysis simultaneously.  
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Table 2. Correlations between different indicators of experience 

 Experience_conduct Experience_region Experience_analysis 

    

Experience_conduct 1.00   

Experience_region 0.36 1.00  

Experience_analysis 

B1 

0.62 0.56 1.00 

Experience_analysis 

B2 

0.62 0.55 1.00 

We also control for the type of conduct by law (PerSe or ROR). 

Model 3. We expect that factors of Model 2 are still in force. Additionally we control for 

region as at the beginning of the analyzed period regional offices of FAS with high probability 

were at different stages of forming of standards of evidence. 

Model 4. We expect that factors of Model 3 are still in force and include an additional 

variables to take into consideration success rate (in terms of non-annulment of FAS decisions by 

courts) of application/ non-application of economic analysis in the past: 

𝑆𝑢𝑐𝑐𝑒𝑠𝑠_𝑟𝑎𝑡𝑒 =
𝑠ℎ𝑎𝑟𝑒_1_𝑠𝑢𝑐𝑐𝑒𝑠𝑠

𝑠ℎ𝑎𝑟𝑒_0_𝑠𝑢𝑐𝑐𝑒𝑠𝑠
,  where 

share_1_success – the share of successful cases (decision of FAS was not annulled) in the total 

number of cases opened in the past in which the particular type of economic analysis was applied 

share_0_success - the share of successful cases (decision of FAS was not annulled) in the total 

number of cases opened in the past in which the particular type of economic analysis was applied 

Following H6 we expect positive impact of Success_ratio on the probability of 

application of economic analysis. 

Model 5. We expect that factors of Model 3 are still in force and include an additional 

variable to take into consideration the presence of effect-based analysis in the decision thus 

testing H4.  

Effect_based – binary variable that equals one when competition authority develops a 

theory of strategic interaction in the market, and/or theory of harm to competition or competitors, 

or compares the anticompetitive and positive effects on welfare. 

Maximum likelihood method is used to obtain estimates of the parameters of regression 

equations. Results of estimation are reported in Table 3 and Table 4. 
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Table 3. Dependent variable  - At least informal market analysis is applied 

 Model 1 Model 2 Model 3 Model 4 Model 5 

ROR 0.33*** 

(0.03) 

0.46*** 

(0.03) 

0.52*** 

(0.04) 

0.54*** 

(0.04) 

0.54*** 

(0.04) 

trend 0.00*** 

(0.00) 

    

ln_exp_conduct  -0.24*** 

(0.02) 

-0.27*** 

(0.02) 

-0.29*** 

(0.03) 

-0.28*** 

(0.03) 

ln_exp_region  -0.02 (0.02) 0.10** 

(0.05) 

0.05 (0.05) 0.05 (0.05) 

ln_exp_analysis  0.34*** 

(0.03) 

0.28*** 

(0.05) 

0.35*** 

(0.06) 

0.35*** 

(0.06) 

success_rate    0.12*** 

(0.04) 

0.12*** 

(0.04) 

effect_based     -0.04 (0.05) 

Control for region No No Yes Yes Yes 

Number of 

observations 

1133 1133 1092 1026 1026 

Prob > chi2 0.0000 0.0000 0.0000 0.0000 0.0000 

Pseudo R2 0.0626 0.1727 0.2686 0.2839 0.2845 

Positive predictive 

value (default = 

0.5) 

59.45 66.39 73.00 73.00 72.18 

Negative predictive 

value (default = 

0.5) 

63.78 75.34 78.53 80.99 81.38 

correctly classified 

(default = 0.5) 

62.67 71.58 76.37 77.88 77.19 

Marginal effects (at mean); st. err. in parentheses; * p < 0.1, ** p < 0.05, *** p < 0.01 
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Table 4. Dependent variable - Market analysis including SSNIP is applied  

 Model 1 Model 2 Model 3 Model 4 Model 5 

ROR 0.12*** 

(0.03) 

0.20*** 

(0.03) 

0.22*** 

(0.04) 

0.22*** 

(0.04) 

0.23*** 

(0.04) 

Trend 0.00 (0.00)     

ln_exp_conduct  -0.10*** 

(0.01) 

-0.11*** 

(0.01) 

-0.12*** 

(0.01) 

-0.13*** 

(0.01) 

ln_exp_region  0.01 (0.01) 0.07** 

(0.03) 

0.04 (0.03) 0.04 (0.03) 

ln_exp_analysis  0.08 (0.02) 0.04 (0.03) 0.07** (0.04) 0.09** (0.03) 

success_rate    0.04 (0.03) 0.04 (0.03) 

effect_based     0.13*** 

(0.04) 

Control for region No No Yes Yes Yes 

Number of 

observations 

1133 1133 1043 1004 1004 

Prob > chi2 0.0001 0.0000 0.0000 0.0000 0.0000 

Pseudo R2 0.0158 0.0661 0.1790 0.1858 0.1985 

Positive predictive 

value (default = 

0.5) 

- 11.54 59.65 58.33 60.00 

Negative predictive 

value (default = 

0.5) 

78.20 77.96 81.05 81.25 81.54 

correctly classified 

(default = 0.5) 

78.20 76.43 78.72 78.78 79.18 

Marginal effects (at mean); st. err. in parentheses; * p < 0.1, ** p < 0.05, *** p < 0.01 

 

The results of the analysis prove that experience impacts the probability of application of 

market analysis in the case. There is strong evidence that: 

- Different types of experience affect probability of application of market analysis in 

different ways. Other things equal experience in investigating a particular type of conduct (we 

consider 14 types mentioned in Table 1) decreases the probability, while experience of regional 

office of FAS and experience of application of economic analysis rather provide positive effect. 

These findings reflect that the balance of costs and quality of economic analysis of market non-

linearly changes over time. On the one hand past experience of application of the analysis makes 

it easier to undertake it in the current investigation (this effect is more relevant for informal 

market analysis which is relatively easy). On the other hand comprehension of nuances of 

application of the analysis develops over time thus increasing requirements to standards of 

evidence and costs of the analysis.    
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- Decision on application of at least informal market analysis depends on whether the 

expected probability of success (in terms of non-annulment) is higher in case of its application 

compared to the case of its non-application. Successfulness of application of market analysis in 

an investigation increases the probability to apply this approach in the next investigation, while 

non-annulment of infringement decision without relevant economic analysis of market decreases 

this probability. Thus experience of judicial review can be considered as one of the most 

important determinant of frequency of application of market analysis at informal level. 

- Choice of antitrust authorities in favor of application of more difficult and more costly 

type of economic analysis depends on the need of development of effect based research (a theory 

of strategic interaction in the market, and/or theory of harm to competition or competitors, or 

compares the anticompetitive and positive effects on welfare). Effects of successfulness of 

application of market analysis in the past described above seem to be weak when deciding on 

application of SSNIP approach. 

- Initial presumptions are also important: specifically, in analysis of the conducts 

considered under rule of reason probability of economic analysis is significantly higher 

regardless of model specification. It means that correct identification of types of conduct that are 

illegal per se or can be considered according rule of reason in the law is of high importance. 

 

Concluding remarks  
 

Within this analysis, to the best of our knowledge, we are the first researchers showing 

the impact of judicial review on the development of evidentiary standards in competition law 

enforcement empirically. This result is important in several ways. First, it proves the importance 

of courts within the administrative system of competition law enforcement. We should not 

underestimate their role in spite of the fact that under administrative enforcement judges do not 

decide on evidentiary standards directly. Annulment of infringement decisions is an important 

instrument to influence the choice of evidentiary standard applied by competition authority.  

Second, it shows both opportunities and limits of implementation of mandatory standards 

of evidence. On the one hand, usefulness of these instruments crucially depends on the control 

for compliance. On the other hand, if independent judicial review without initial deference to the 

standards of evidence of competition authority is available legal requirement for economic 

analysis in antitrust investigation supports fast development of application.  

Third, in order to support economic analysis in the cases it is really needed, legislation 

should correctly divide between conducts illegal per se and according to the rule of reason. If 

there is a need to analyze effects of conduct or relevant efficiencies in the framework of effect-

based analysis, it stimulates structural analysis as well.    

Fourth, it shows limited effects of the experience itself on application of economic 

analysis. Experience may reduce the cost of analysis but at the same time experience may reveal 

that higher quality of particular type of analysis is necessary, and analysis requires higher cost.   
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Finally, our results highlight the importance of economic expertise in the commercial 

courts. There are different ways to employ the expertise, from economic education of judges to 

expert testimonies under litigation.  Importance of economic expertise increases with the impact 

of judicial review on the decision of competition authority. In turn, it happens under easy access 

to independent judicial review.   
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