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ABSTRACT 

Firms are constantly looking at innovative forms to sell more, improve customers’ loyalty and 

gain market share. Behavioral Economics (BE) contributed substantially to firms 

understanding of individuals’ behavior, how to design marketing strategies, and even to use 

this in an abusive way. I address BE monopolization strategies joining the “negative” bounded 

rationality of antitrust agencies and the “positive” use of individual’s biases by firms. My 

argument is twofold: (i) dominant companies do adopt BE practices to gain, maintain market 

share, and abuse the market, and (ii) antitrust authorities are not concerned yet with those 

practices because of their own bounded rationality, especially because of quasi-typicality of 

examples of practices, which bias authorities’ perception of novel strategies. I propose 

examples of possible non-typical BE practices. 
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1. Introduction 

Monopoly profits are every company’s dream.1 Private parties are constantly looking at 

innovative forms to sell more, improve customers’ loyalty and gain market share so that they can 

benefit from the ability to charge more for their products or services. With this goal, companies may 

adopt commercial practices that could help them achieving it; they may “negotiate” (or impose) 

exclusivity in distribution agreements, or determine the resale price of their products, or even 

discriminate certain clients depending on their situation.  

Under certain circumstances, a player with a dominant position may use its dominance to 

foreclose the market, excluding competitors and preventing new entries. Antitrust2 laws name this 

monopolization3 (or practice abuse of dominant position).4 Almost all major antitrust jurisdictions (if 

not all5) adopt in their statutes, regulations or guidelines examples of practices considered abuse of 

dominant position. For example, the European Competition Commission’s Guideline on Abuse of 

Dominant Position6 lists some specific practices: exclusive dealing, tying and bundling, predation, 

refusal to supply and margin squeeze. These are not “fixed” types of conducts, but examples of 

possible anticompetitive behavior. Companies, however, are creative in the ways they seek these 

monopoly gains and develop new and different strategies outside those examples. Recent antitrust 

                                                      
1 PETER THIEL, ZERO TO ONE: NOTE ON STARTUPS, OR HOW TO BUILD THE FUTURE (2014) 
2 Here I will use antitrust and competition laws interchangeably.  
3 According to OECD’s website, abuse of dominance or monopolization is “[a] firm’s ability to raise its prices 

is usually constrained by competitors and the possibility that its customers can switch to alternative sources of supply. 

When these constraints are weak, a firm is said to have market power and if the market power is great enough, to be in a 

position of dominance or monopoly (the precise terminology differs according to the jurisdiction). While mere possession 

of monopoly power does not in itself constitute violation of competition laws, the abuse of such power  - particularly if it 

is used to weaken competition further by excluding rivals - calls for intervention from competition authorities.” (OECD 

Website, Abuse of dominance and monopolization. Available at: http://www.oecd.org/competition/abuse/) 
4 For the purposes of this work, I will not discuss the differences between the two concepts or even the legal or 

doctrinal differences among countries. For a more substantial debate on the differences between abuse of dominant 

position (adopted, for example, in the European Union, European and South American countries) and monopolization 

(adopted in the U.S.), see: Eleanor M. Fox, Monopolization and Abuse of Dominance: Why Europe Is Different, 59 

ANTITRUST BULL. 129, 152 (2014); Eleanor M. Fox, Monopolization, Abuse of Dominance, and the Indeterminacy of 

Economics: The U.S./E.U. Divide, 2006 UTAH L. REV. 725, 740 (2006); Spencer Weber Waller, The Role of 

Monopolization and Abuse of Dominance in Competition Law, 20 LOY. CONSUMER L. REV. 123, 126 (2008); and Maarten 

Pieter Schinkel & Pierre LaRocuhe, Continental Drift in the Treatment of Dominant Firms: Article 102 TFEU in Contrast 

to Section 2 Sherman Act, in THE OXFORD HANDBOOK OF INTERNATIONAL ANTITRUST ECONOMICS, VOLUME 2, 153-184 

(Roger D. Blair & D. Daniel Sokol ed., 2014) 
5 See examples in Section 3.2 below. 
6 European Union, Communication from the Commission — Guidance on the Commission's enforcement 

priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (Official 

Journal of the European Union C 45/7, 2009). Available at: http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52009XC0224(01)&from=EN 
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cases brought up more complex practices outside the traditional examples, like most favored nation 

clauses7 in online booking platforms (also called across platform parity agreements8), or pay-for-

delay in the pharmaceutical market.9  

Behavioral Economics (“BE”) has emerged in the literature in the end of the 1970’s with the 

work of Kahneman & Tversky and their Prospect theory10. Ever since, BE has developed and its 

insights have been used by several areas. In legal research, Behavioral Law & Economics (“BLE”)11 

has strongly influenced regulation-making process, e.g., mortgage credit market12, product labeling13, 

regulatory nudging14 and many other areas. Similarly, BE has helped firms to evolve advertisement 

and marketing strategies based on consumers’ behavior. In fact, this is one of the first areas BE 

influenced, as Reeves & Stucke noticed: 

Business marketing executives have long understood behavioral economics. 

Next came the behavioral economists and legal scholars, and now antitrust 

lawyers and policy makers are starting to study behavioral economics”.15  

                                                      
7 On the topic, see: Steven C. Salop; Fiona Scott Morton, Developing an Administrable MFN Enforcement 

Policy, 27 ANTITRUST 15, 19 (2013), and Silke Heinz, Online Booking Platforms and EU Competition Law in the Wake 

of the German Bundeskartellamt's Booking.com Infringement Decision, 7 J. EUROPEAN COMPETITION LAW & PRACTICE 

530,536 (2016). 
8 See OECD, Executive Summary of the Hearing on Across-Platforms Parity Agreements (2015). Available at 

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/M(2015)2/ANN3/FINAL&docl

anguage=en 
9 On the topic, see: Anthony Faillaci, Antitrust and Patent Law - Pay to Delay or Reverse Payment Settlements 

Could Violate Antitrust Laws, 11 J. HEALTH & BIOMEDICAL L. 477, 492 (2016), and Rudolph J. R. Peritz, Taking Antitrust 

to Patent School: The Instance of Pay-for-Delay Settlements, 58 ANTITRUST BULL. 161, 176 (2013) 
10 Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision under Risk, 47 

ECONOMETRICA, 263,291 (1979). 
11 “The task of behavioral law and economics, simply stated, is to explore the implications of actual (not 

hypothesized) human behavior for the law. How do “real people” differ from homo economicus?” (Christine Jolls, Cass 

R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, in BEHAVIORAL LAW & ECONOMICS (Cass 

R. Sunstein ed., 2000)  
12 Michael S. Barr, Sendhil Mullainnathan & Eldar Shafir, Behaviorally Informed Home Mortgage Credit 

Regulation, in BORROWING TO LIVE: CONSUMER AND MORTGAGE CREDIT REVISITED (Retsinas, Nicolas P. & Belsky, Eric 

S., eds. 2009) 
13 Cass R. Sunstein, On Mandatory Labeling, With Special Reference to Genetically Modified Foods (Draft of 

August 18, 2016). 
14 See, e.g., Jacob Goldin, Which Way to Nudge: Uncovering Preferences in the Behavioral Age, 125 YALE L. J. 

226, 271 (2015), and Daniel E. Ho, Fudging the Nudge: Information Disclosure and Restaurant Grading , 122 YALE L. 

J. 574, 689 (2012) 
15 Amanda P. Reeves; Maurice E. Stucke, Behavioral Antitrust, 86 Ind. L.J. 1527, 1586 (2011) 
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Going back to antitrust, ten years ago Stucke noted that, despite being the “hottest area of 

legal scholarship”, BE would not be the subject of works in the antitrust field.16 This scenario changed 

substantially during the last years and, nowadays, several works deal with the intersection of BE and 

antitrust, up to the point to be called Behavioral Antitrust (“BA”).17 Works on BA addressed several 

areas, like merger control,18 cartels19, monopolization,20 and even the bounded rationality of antitrust 

agencies in their decision-making process.21 Naturally, BA was not immune from criticism addressed 

to BE as well.22 

The majority of BA literature focus on a “negative”23 aspect of BE, individuals’ or firms’ 

bounded rationality, i.e., that antitrust could not adopt theories based on individuals’ and companies’ 

rational behavior. They do not focus, however, on the “positive” aspect of BE, which is its use in 

favor of companies, consumers and even authorities.24 This paper proposes a new approach, which is 

not how firms are bounded rationally, but how they use clients’ and consumers’ bounded rationality 

in their market strategies25. Therefore, in this paper I address BE of abuse of dominant position (or 

monopolization) joining from one side agencies (negative) bounded rationality and firms (positive) 

use of individual’s biases. I seek to understand how companies might use BE insights to develop 

marketing strategies that could result in market foreclosure. My argument is twofold: (i) dominant 

                                                      
16 Maurice E. Stucke, Behavioral Economists at the Gate: Antitrust in the Twenty-First Century, 38 LOY. U. CHI. 

L.J. 513, 592 (2007) 
17 See, e.g., Luca Arnaudo, The Quest for Behavioural Antitrust: Beyond the Label Battle, towards a Cognitive 

Approach, 2013 DQ 77, 79 (2013) 
18 See, e.g., Maurice E. Stucke, Behavioral Economists at the Gate: Antitrust in the Twenty-First Century, 38 

LOY. U. CHI. L.J. 513, 592 (2007) and Matt Tate, Behavioral Economics: An Insight into Antitrust, 37 LAW & PSYCHOL. 

REV. 249, 270 (2013) 
19 See, e.g., Maurice E. Stucke, How Can Competition Agencies Use Behavioral Economics, 59 ANTITRUST 

BULL. 695, 742 (2014) 
20 See, e.g., Maurice E. Stucke, Behavioral Antitrust and Monopolization, 8 J. COMP. L. & ECON. 545, 574 (2012) 
21 See, e.g., James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency 

Decision Making, 8 J.L. ECON. & POL'Y., 779, 800 (2012) 
22 See, e.g., Alan Devlin; Michael Jacobs, The Empty Promise of Behavioral Antitrust, 37 HARV. J. L. & PUB. 

POL'Y 1009, 1064 (2014) (arguing that “because it lacks a predictive component, behavioral economics adds nothing to 

competition policy beyond what empiricism has long contributed” and that “behavioral antitrust is malleable to the point 

of being meaningless”) and Joshua D. Wright; Judd E. II Stone, Misbehavioral Economics: The Case against Behavioral 

Antitrust, 33 CARDOZO L. REV. 1517, 1554 (2012) (arguing that, “even under the ideal conditions described above, 

behavioral economics does not yet offer an antitrust-relevant theory of competition”) 
23 Negative here means that those theories somehow reduce previous understandings of the reality and may 

impair traditional mainstream theories. Positive, on the contrary, does not harm traditional, but add new possibilities. 
24 The topic on the use of BE by authorities as a tool to improve markets and reduce market failures deserves 

more attention and will be subject of my future research. 
25 As I will explain below, for the purposes of this paper, I will consider firms rational when choosing and 

implementing BE marketing practices, despite their possible bounded rationality in several aspects of their management.  
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companies do adopt BE practices to gain, maintain, and abuse the market, and (ii) antitrust authorities 

are not concerned yet with those practices because of their own bounded rationality, in special 

because of quasi-typicality of examples of practices, which biases authorities’ perception of novel 

strategies. 

The idea is to adopt the function of Law & Economics proposed by Guido Calabresi in his 

newest book “The Future of Law & Economics”, which is, the amplification of economic theory in 

order to better explain the real world.26 According to him, this is exactly what BE has brought to 

economic theory. Based on this new framework, it was possible to explain certain areas.  

Even though this paper does not provide empirical data on behavioral issues – which would 

be extremely helpful in a future development – it contributes to the literature on BA by providing 

insights on possible new abuse of dominant position practices, and by identifying a new field of study 

still neglected by both academia and regulators.27 

The paper is divided into six parts. After this Introduction, Part Two describes the contribution 

of BE to marketing strategies and rationality of firms. Part Three addresses the quasi-typical abuse 

of dominant position practices and the myopia of antitrust agencies regarding BE conducts. Part Four 

develops the idea of the use of BE marketing strategies, proposing examples of non-typical BE 

practices. Part Five concludes.  

Finally, it is important to define what this work is not about. Within its limited scope, it does 

not provide empirical data on BE practices, and it does not intend to be exhaustive on non-typical BE 

abusive practices, but just to provide some insights for future research. Also, when dealing with quasi-

typical conducts, it does not provide exhaustive analysis of antitrust jurisdictions, neither 

jurisprudential research. 

                                                      
26 GUIDO CALABRESI, THE FUTURE OF LAW & ECONOMICS 4 (2016)  
27 Reeves & Stucke indicate three ways in which BE could contribute to Antitrust even without empirical data: 

“(i) instructing the courts and agencies to reevaluate hard cases where, on the one hand, neoclassical analysis suggests 

that the conduct is not or should not be anticompetitive, but sufficient evidence suggests the contrary; (ii) informing the 

competition agencies whether they are indeed fulfilling their mission; and (iii) providing insights into possible 

applications of section 5 of the FTC Act. (Amanda P. Reeves; Maurice E. Stucke, Behavioral Antitrust, 86 Ind. L.J. 1527, 

1577 (2011)) 
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2. Marketing meets Behavioral Economics 

Microsoft employs the second largest number of anthropologists in the U.S. (only behind the 

U.S. government itself).28 This fact alone shows that understanding human behavior is key for 

companies to succeed and increase their market share.  

According to traditional Law & Economics (“L&E”), individuals maximize utility according 

to stable preferences, rational expectations and are well informed.29 The emergence of BE showed, 

however, that real people do not behave in the way those traditional economic principles – the famous 

homo economicus – would predict. Based on empirical research, economists and psychologists 

identified three main groups of departures from the traditional concept of individual’s decision-

making process.  

BE is typically divided into three domains: bounded rationality, bounded willpower and 

bounded self-interest. Bounded rationality relates to “judgement errors and departures from expected 

utility theory.”30 Bounded willpower, by turn, deals with the lack of patience from individuals and 

their “bad” decisions (e.g., spend rather than save, desserts rather than salad, movie rather than 

gym).31 Finally, bounded self-interest relates to individuals’ goals and fairness. All those bounds play 

different roles in people’s everyday life. For example - and not limiting to them - while bounded 

rationality applies when individuals need to “assess the probability of an uncertain event” and value 

outcomes,32 bounded willpower comes to action when individuals make decision over time, and 

bounded self-interest when someone is willing to punish unfair behavior deviated from the ordinary 

conduct.33 

Indeed, BE may help companies to sell more in a wide range of possibilities. For this purpose, 

academia and companies are getting together to develop strategies to make people buy more; using 

                                                      
28 Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 999, 1009 (2014) 
29 Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, in 

BEHAVIORAL LAW & ECONOMICS 14 (Cass R. Sunstein ed., 2000) 
30 CHRISTINE JOLLS, BEHAVIORAL ECONOMICS AND THE LAW 11 (2011) 
31 CHRISTINE JOLLS, BEHAVIORAL ECONOMICS AND THE LAW 18 (2011) 
32 Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, in 

BEHAVIORAL LAW & ECONOMICS 16 (Cass R. Sunstein ed., 2000) 
33  Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, in 

BEHAVIORAL LAW & ECONOMICS 16 (Cass R. Sunstein ed., 2000) 
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BE insights like framing, anchoring, they increase brand value.34 For example, White lists eight BE 

lessons that marketing can take from:35  

(i) social proof by looking to other people’s reviews, 

(ii) loss aversion and avoiding loosing an opportunity to buy, 

(iii) endowment effect, 

(iv) defaults as pre-set options that stick to consumers, 

(v) choice overload, 

(vi) framing and how firms present information, 

(vii) decoy effect and the change preferences when a third product is presented, 

and 

(viii) anchoring. 

 

In fact, firms can use BE for their business, not only regarding consumers, but with employees 

and managers as well:  

To managers looking for ways to improve performance, behavioral 

economics offers the following suggestions: (1) With respect to consumers - 

Classify your customers in terms of their needs and lifestyles; identify the 

perceptual filters they employ; in your marketing effort appeal to their needs, 

fit your product or service to the lifestyle of the target audience and 

communicate in ways that get through the perceptual filters. (2) With respect 

to employees - Identify their needs and put them in jobs which meet those 

needs, apply pressure but use positive approaches such as a high standard of 

ethics. (3) With respect to yourself - Constantly check the routines you 

employ to be sure they still fit the environment, be wary of cognitive 

dissonance interfering with your evaluation of incoming signals, be on guard 

against x-inefficiency, consider ethics as a leadership tool.36 

Additionally, internet also contributed to the understanding of consumers, their preferences 

and behaviors. Based on personal information, search tools started using information to understand 

individual preferences and, through tailored advertisements, offer specific products. More 

information through internet brought more transparency and less asymmetry to the market, but also 

fostered discrimination.37 Information available on internet and consumption patterns offer a modern 

                                                      
34 Beth Snyder Bulik, Behavioral Economics Helping Marketers Better Understand Consumers. Advertising Age 

(July 26, 2010), http://adage.com/article/cmo-strategy/behavioral-economics-helping-marketers-understand-

consumers/145091/ 
35 Rebecca Lee White, 8 Marketing Takeaways from Behavioral Economics (May 5, 2017), 

https://trackmaven.com/blog/8-marketing-takeaways-from-behavioral-economics/ 
36 Richard E. Hattwick, Behavioral Economics: An Overview, 4 J. BUS. PSYCHO, 141,154 (1989) 
37 ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE 

ALGORITHM-DRIVEN ECONOMY 117 (2016) 
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form of understanding and manipulating consumers’ behavior, being a powerful tool for the use of 

BE in marketing strategies. 

The consequences of the use of technology and information are, at least, threefold. First, firms 

own intelligence on consumers’ preferences (e.g., website visited before, time of visit in the website, 

products almost purchased, and consumer location).38 Second, understanding consumer behavior 

firms can design better interfaces, improve the consuming “atmosphere” and induce consumption.39 

Third, information also enables firms to be proactive in the hunt for consumers, reaching them out 

through new tools (remember suggestions on Google’s Gmail and Amazon).40 

Beyond the simple understanding of preferences, companies are also able to test and process 

individuals’ bounded rationality and willpower and offer products that they are more willing to 

purchase, through different descriptions and different prices, increasing thereby the consumption.41. 

Based on private information, companies are able to categorize consumers42 and with price 

algorithms, predict reactions within those groups. They are also able to understand clients bounded 

willpower by testing how many times a consumer looks for a certain product (through cookies)and 

to identify less rational compulsive buyers (or more rational homo economicus). This means that 

behavioral discrimination can be applied not only to target consumer in a more effective way but also 

to induce more consumption.43 As a result, this “digitization of commerce dramatically alters the 

capacity of firms to influence consumers at a personal level.”44 As Calo well noted:  

Trouble arises when firms start looking at the consumer behavior dataset to 

identify consumer vulnerabilities. Emerging methods of big data present a 

new and vastly more efficient way to identify cognitive bias by attempting to 

pinpoint profitable anomalies. Rather than hypothesize and then test a 

promising deviation, as a lab experimenter would, firms can work backward 

from raw data. 

                                                      
38 Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 999, 1003-1004 (2014) 
39 Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 995, 1004 (2014) 
40 Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 995, 1004 (2014) 
41 ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE 

ALGORITHM-DRIVEN ECONOMY 101 (2016) 
42 ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE 

ALGORITHM-DRIVEN ECONOMY 102 (2016) 
43 ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE 

ALGORITHM-DRIVEN ECONOMY 105 (2016) 
44 Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 999, 1051 (2014) 
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This digital market manipulation45 indeed occurs.46 The report of the U.K Competition & 

Markets Authority (“CMA”) reported empirical proof of the use of consumers’ information to 

increase consumption of products through (i) “targeted advertising, which can increase the conversion 

rate from advertisements to purchases of a range of products and services available”,47 and (ii) “using 

data on consumers’ previous purchases or areas of interest to cross-sell related products and services 

(for instance ‘you may also be interested in…’ messages on websites).”48 Even if information and its 

use to induce more consumption is not per se a use of behavioral economics, it allows companies to 

offer tailored approaches to consummers – or discrimination – and use their biases to induce more 

sales. In this case, information is a boost for the (ab)use of behavioral economics.  

Furthermore, it is important to understand that the use of information is not only related to 

social media (e.g., Facebook, Instagram, Twitter), internet search engines (e.g., Google, Bing), and 

other free tools that profit from advertisements (e.g., Gmail). The combination of information, 

internet and brick-and-mortar stores may also gather important consume-related habits from their 

customers49. With such data, firms can understand patterns of behavior and also induce consumption 

even in non-virtual settings. 

2.1 Examples of Behavioral Economics’ Marketing Strategies 

BE insights are very useful for firms to improve their sales. Following, I will illustrate this 

with three examples: status quo bias, loss aversion bias, and availability heuristics. 

                                                      
45 Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 995, 1051 (2014) 
46 It is not only in the area of monopolization that information and technology raises issues. Artificial Intelligence 

and algorithm-based (non-explicit) collusion is a new issue after the use of machine-learning process by companies like 

Uber and Lyft. On this, see Ariel Ezrachi & Maurice E. Stucke, Artificial Intelligence & Collusion: When Computers 

Inhibit Competition, 18/2015 OXFORD LEGAL STUDIES RESEARCH PAPER (Draft, April 8, 2015), 

https://ssrn.com/abstract=2591874 or http://dx.doi.org/10.2139/ssrn.2591874 
47 COMPETITION AND MARKET AUTHORITY, THE COMMERCIAL USE OF CONSUMER DATA: REPORT ON THE CMA’S 

CALL FOR INFORMATION 51 (June 2015). Available at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/435817/The_commercial_use_of_consu

mer_data.pdf 
48 COMPETITION AND MARKET AUTHORITY, THE COMMERCIAL USE OF CONSUMER DATA: REPORT ON THE CMA’S 

CALL FOR INFORMATION 51 (June 2015). Available at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/435817/The_commercial_use_of_consu

mer_data.pdf 
49 ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE 

ALGORITHM-DRIVEN ECONOMY 101 (2016) 
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Understanding the status quo bias (or endowment effect, i.e., the tendency for individuals to 

value more what they own and, thus, evaluate preferences according to previous entitlements)50 may 

be important for a firm that wants to enter the market and needs to compensate this bias with a cheaper 

switching cost. This is the case, for example, of Netflix, Dropbox and many other online services that 

offer the first month free for consumers. After choosing the services, it will be harder for another 

company to convince them to switch. Due to network effects and market tipping, once the “winner” 

is defined, it is hard for new entrants to establish themselves in the market. In this case, the status quo 

bias (BE) is added to the rational network effect. 

Loss aversion bias also plays an important role in marketing strategies. The most prominent 

case in the U.S. are those related to the surcharge v. discount debate involving the use of different 

payment methods, namely cash or credit card. Recently, the Supreme Court ruled on a First 

Amendment case involving the freedom of speech and how merchants would describe their pricing 

practice and the New York General Business Law § 518 (which prohibits merchants from disclosing 

a basic price and a “surcharge” for credit card payments).51 In this case, some BE Scholars filed an 

Amici Curiae brief explaining the rationale of the problem: 

Under traditional economic theory, the market impact of a “cash discount” should 

be the same as the impact of a “surcharge.” Credit card customers pay more, and 

cash customers pay less, regardless of the label attached. […] After all, 

surcharges and cash discounts are just two ways of conveying identical 

information about the relationship between two prices. […] In the context of 

credit card surcharging, behavioral economics has shown that consumers react 

very differently to discounts and surcharges. A discount is perceived as a 

“reward” for a cash purchase, generating a mild, positive reaction. A surcharge 

is perceived as a “penalty” for a credit purchase, garnering a much stronger, 

negative reaction. In this way, a merchant’s ability to incentivize use of a 

preferred payment method is diminished by the limits no-surcharge laws place 

on the way the merchants describe the price differential.52 

Availability heuristics is also extremely important in companies’ market strategies. 

Individuals under- and over-estimate the likelihood of low-probability events based on the 

availability of information on the topic. In the same way this may happen with the creation of 

                                                      
50 Russell Korobkin, Behavioral Economics, Contract Formation, and Contract Law, in BEHAVIORAL LAW & 

ECONOMICS 116 (Cass R. Sunstein ed., 2000) 
51 Expressions Hair Design v. Schneiderman 
52 Oren Bar-Gill et al., Brief of Scholars of Behavioral Economics as Amici Curiae in Support of Petition for 

writ of Certiorari (Expressions Hair Design v. Schneiderman) Available at: http://www.scotusblog.com/wp-

content/uploads/2016/06/15-1391-Amici-Brief-Scholars.pdf 
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environmental legislation after a severe natural disaster or with bus-safety reform following strong 

media coverage regarding a fatal accident involving minors,53 firms can also make use of ostensive 

advertisement to sell more. Actually, availability heuristics is one of the main reasons for 

advertisements54 and sponsorships, where the consumers are constantly reminded on the brand 

watching sports and other shows. In those situations, firms even hire Hollywood and sports stars 

because clients will wear what they wear and eat what they eat, in a herding movement.55 

Those three examples represent a very small part of the spectrum of possibilities that BE 

opened to firms’ marketing strategies. Welch describes five forms how companies may use behavioral 

economics to improve marketing: (i) improve the cost-relationship of products, (ii) default options 

(mentioned before), (iii) reduce number of choices, and (iv) order matters.56 At bottom, BE can even 

help on improving salespeople vocabulary to sale more57 and advertising to make people eat (and buy 

more).58  

2.2 When Behavioral Economics becomes Behavioral Exploitation 

Legal literature already acknowledged consequences of the use of BE in other fields of the 

law. For instance, Hanson & Kysar produced a series of three papers on market manipulation of 

consumers’ perception of product risk and liability. In the first paper, they set the scene of the 

possibility of market manipulation through BE.59 In the second, they provided empirical evidence of 

companies’ market manipulation using BE in the cigarette industry60 (which is normally 

                                                      
53 Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, in BEHAVIORAL 

LAW & ECONOMICS 37 (Cass R. Sunstein ed., 2000) 
54 Cam Secore, How to Use Heuristics to Your Marketing Advantage (MarketinProfs, November 12, 2015) 

Available at: http://www.marketingprofs.com/articles/2015/28858/how-to-use-heuristics-to-your-marketing-advantage 
55 On herding and anti-herding regulation, see Ian Ayres; Joshua Mitts, Anti-Herding Regulation, 5 HARV. BUS. 

L. REV. 1, 46 (2015) 
56 See: http://www.mckinsey.com/business-functions/marketing-and-sales/our-insights/a-marketers-guide-to-

behavioral-economics 
57 Thomas T. Ivy & Louis E. Boone, A behavioral science approach to effective sales presentations, 4 J. ACAD. 

MARKET. SCI., 456,466 (1976).  
58 The Elephant in the Room: Evolution, Behavioralism, and Counteradvertising in the Coming War against 

Obesity, 116 HARV. L. REV. 1161, 1184 (2003) 
59 Jon D. Hanson; Douglas A. Kysar, Taking Behavioralism Seriously: The Problem of Market Manipulation, 

74 N.Y.U. L. REV. 630, 749 (1999) 
60 Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously: Some Evidence of Market Manipulation, 

112 HARV. L. REV. 1420, 1432-33 (1999) 



 

 

 

International Workshop on Advances in Competition Policy Analysis | CRESSE & GDEC/IE/UERJ 

 

Draft 

October 1, 2017 

 

12 

concentrated). In the third, they responded Henderson & Rachlinski critics and develop on policy 

implications.61  

In the antitrust field, it is not different. BE strategies can naturally be used to monopolize a 

certain market. According to the U.K. OFT, “[w]here such [consumer] biases exist, firms can act to 

exacerbate and exploit them, at every stage in the decision-making process.”62 This is what Huffman 

& Heidtke call “behavior exploitation”.63 According to them, behavioral exploitation would be an 

additional area to the three traditional areas of antitrust (collusive conducts, monopolization practices 

and merger control),64 being predatory pricing “[t]he most likely extension of current doctrine”.65 

Regardless of being a new area, or being part of monopolization practices, it is not new that economic 

agents may use BE in order to manipulate and harm the market and consumers. The U.K. Office of 

Fair Trading (“OFT”) identified five price-related practices adopted by companies: (i) drip pricing 

(i.e., providing a low quote for a product and further increase of the price, what happens when low-

cost airlines that charge additional fees for luggage, seat reservation and food only after disclosing a 

low fare); (ii) sales (i.e., disclosing a sale with an inflated regular price, like “was $2, now $1”); (iii) 

complex pricing (i.e., the well known “buy two, get one free”); (iv) baiting (i.e., when firms advertise 

big store-wide sales but offer only a small amount of goods for low prices). On Drip pricing, Huffman 

affirms that 

[It] is a well-studied technique of exploiting individuals’ empirically 

demonstrated tendencies to make soft (psychological) commitments on the 

basis of ‘salient’ - prominent - up-front prices before they learn of other 

expenses that might fundamentally alter the nature of the transaction. AirTran 

Airways, Inc. recently settled Department of Transportation charges with 

regard to fare advertising that excluded taxes and fees from the advertised 

                                                      
61 Jon D. Hanson; Douglas A. Kysar, Taking Behavioralism Seriously: A Response to Market Manipulation, 6 

ROGER WILLIAMS U. L. REV. 259, 392 (2000) 
62 Office of Fair Trading, What does Behavioural Economics mean for Competition Policy? 14 (March 2010). 

Available at: 

http://webarchive.nationalarchives.gov.uk/20140402142426/http:/www.oft.gov.uk/shared_oft/economic_research/oft12

24.pdf 
63 Max Huffman; Daniel B. Heidtke, Behavioral Exploitation Antitrust in Consumer Subprime Mortgage 

Lending, 4 WM. & MARY POL'Y REV. 77, 109 (2012) 
64 Max Huffman; Daniel B. Heidtke, Behavioral Exploitation Antitrust in Consumer Subprime Mortgage 

Lending, 4 WM. & MARY POL'Y REV. 77, 93-94 (2012) 
65 Max Huffman; Daniel B. Heidtke, Behavioral Exploitation Antitrust in Consumer Subprime Mortgage 

Lending, 4 WM. & MARY POL'Y REV. 77, 94 (2012) 
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ticket price, making information about those taxes and fees available but not 

readily apparent.66 

Similarly, Ezrachi & Strucke identify several ways business may use behavioral 

discrimination over internet: (i) use of decoys, (ii) price steering, (iii) increasing complexity, (iv) drip 

pricing, (v) imperfect willpower, (vi) minimize the perceived unfairness through framing effects.67 It 

is not necessary to list all possible BE marketing strategies to conclude that there are uncountable BE 

strategies that companies could use to sell more.  

Based on this setting where companies use (and may abuse) BE strategies, two antitrust 

policy-related questions arise.  

First, should there be any restrictions related to the use of BE tools by dominant companies, 

in the sense that, if they hold a certain market share, should they refrain (by the authority’s decision-

making or regulation) from using certain techniques. It is not new that economies of scale also apply 

to information, since “[t]he more data that the firm quickly collects on users, the better able it can 

segment them”.68 Therefore, dominant firms would have more information and would be able to use 

broader tools. Naturally, this question assumes that non-dominant firms would be free for using BE 

tools and, with them, gain (or enter the) market.  

Second, if BE tools would allow companies to impose certain conditions even without market 

power and, consequently, if there should be any type of restriction to non-dominant companies that, 

through “behavioral exploitation”, harm the market and consumers. Regardless of the answers (which 

are not subject of this work), internet and information added a strong ingredient in this BE scenario. 

After developing the reasons for antitrust conservatism in Part Three, Part Four will return to 

the topic of behavioral exploitation explaining the main argument of this paper: that the quasi-typical 

monopolization practices’ list hinders regulators to identify BE practices. 

 

                                                      
66 Max Huffman, Marrying Neo-Chicago with Behavioral Antitrust, 78 ANTITRUST L.J. 105, 119 (2012)  
67 ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE 

ALGORITHM-DRIVEN ECONOMY 101 (2016) 
68 ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE 

ALGORITHM-DRIVEN ECONOMY 102 (2016) 
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3. Antitrust Conservatism in Antitrust Monopolization 

The previous Part dealt with the market side of the proposed problem. Companies habe both 

information and tools to use BE strategies to induce and probably abuse their position. This second 

part deals with the other side: antitrust agencies biases. The focus will be on how agencies ignore 

abuse of dominant position practices that are not part of previously-defined list of practices – what I 

call quasi-typical practices. This is a small and specific part of agencies practices still unexplored by 

the literature.  

To the innovative character of the private sector, we must add agencies’ limitations. Antitrust 

authorities are often behind the most advanced practices and face difficulties adopting new theories, 

and it is the role of Academia to bring these new advancements. Hovenkamp noted that: 

Those who make antitrust policy are consumers, not usually creators, of 

economic theory. Further, antitrust policy makers are quite stodgy about 

adopting new theory. The economics applied in antitrust decision making is 

quite conventional, ‘applied’ economics. The economics literature as a whole 

is more technical, more venturesome and speculative, much more stylized, 

and at the margins much more controversial than most of the economics that 

is applied by the antitrust policy maker69 

Similarly, Fox notes that antitrust follows business innovations:  

Changes in antitrust policy occur with changes in the world of business. 

Changes in business structure and business conduct are in turn related to 

technological development and to a range of cultural developments. […] 

Changes in antitrust policy occur also in response to shifting modes in 

theoretical thinking about economic problems.70 

Furthermore, and before advancing, it is important to acknowledge that that antitrust agencies 

are not completely blind to BE advances. As Stucke indicates, the Antitrust community is already 

considering BE implications.71 Even some authorities are considering BE in their studies72 and this 

advance is very recent. Next, I try to explain with BE arguments one of the reasons why antitrust 

agencies do not perceive uncommon BE practices that could have foreclosure effects in the market.  

3.1 The Dominance of Traditional (Micro)Economics 

                                                      
69 HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY 2 (3rd ed., 2005). 
70 ELEANOR M. FOX & LAWRENCE A. SULLIVAN, CASES AND MATERIALS ON ANTITRUST 1 (1989) 
71 Maurice E. Stucke, Behavioral Antitrust and Monopolization, 8 J. Comp. L. & Econ. 545, 546 (2012) 
72 Maurice E. Stucke, Behavioral Antitrust and Monopolization, 8 J. Comp. L. & Econ. 545, 546 (2012) 
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Antitrust Laws around the world are strongly grounded on economics arguments. In fact, the 

emergence of Antitrust Law in the late 19th century was intensely influenced by economic theory73 

and it is considered the field of law where the Law & Economics (L&E) movement was most 

developed.74 Particularly regarding monopolization (or abuse of dominant position) practices, even 

if usually based on the rule of reason (i.e., there must be effects in the market), possible conducts are 

based on microeconomic rationale. Viscusi, Harrington, Jr. & Vernon demonstrate that 

monopolization practices have strong microeconomics’ rationale, and their effects’ assessment by 

authorities are also conducted using microeconomics.75 In fact, antitrust cannot be enforced without 

economic theory.76 For example, during the last 10 years, the European Commission (“EC”) has been 

applying a more “economic approach” to article 10277 of the Treaty on the Functioning of the 

European Union78.  

The problem is that those microeconomic bases lead to the assumption that economic players 

are (i) rational actors with (ii) willpower and (iii) self-interest. 

[…] Instead, antitrust enforcement seeks to deter or eliminate anticompetitive 

restraints’. The policymakers’ neoclassical economic theories define ‘rational 

behavior’ as that conducted by people who ‘accumulate an optimum amount 

of information’ and ‘maximize their utility from a stable set of preferences. 

                                                      
73 “Antitrust in the United States has seldom suffered from a shortage of economic theories suggesting why 

certain behavior should be unlawful. Beginning in the decade that the Sherman Act was passed, litigants began to rely on 

prevailing economic theories to explain why a particular act was or was not anticompetitive.” (Herbert Hovenkamp, Post-

Chicago Antitrust: A Review and Critique, 2001 Columbia Business Law Review, 257:259 (2001)) 
74 “Antitrust economics lies at the (we believe intriguing) intersection of economic and legal reasoning. It is, 

perhaps, the oldest and most fully developed area within the more general field of what has come to be known as ‘law 

and economics.’ ” (Roger D. Blair, David L. Kaserman, Antitrust Economics, 2nd Edition, 2009, p.1) 
75 W. KIP VISCUSI, JOSEPH E. HARRINGTON, JR. & JOHN M. VERNON, ECONOMICS OF REGULATION AND 

ANTITRUST 293-354 (4th ed., 2005) 
76 ELEANOR M. FOX & LAWRENCE A. SULLIVAN, CASES AND MATERIALS ON ANTITRUST 3 (1989) 
77 “Any abuse by one or more undertakings of a dominant position within the internal market or in a substantial 

part of it shall be prohibited as incompatible with the internal market in so far as it may affect trade between Member 

States. 

Such abuse may, in particular, consist in: 

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions; 

(b) limiting production, markets or technical development to the prejudice of consumers; 

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at 

a competitive disadvantage; 

(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations 

which, by their nature or according to commercial usage, have no connection with the subject of such contracts.” 
78 Previously article 82 of the EC Treaty. Available at: http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN 
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In short, their theories assume rational actors with willpower pursuing their 

self-interest.79 

Regarding this rationality, Tor mentions, for example, cases of predatory pricing80 in which 

the US Supreme Court assumed perfectly rational firms and adopted the rule of necessary possible 

recoupment for this practice to be illegal.81 According to those decisions, companies would only 

engage in predatory pricing if they would have reasonable expectation of recoupment.82 

According to Stucke, the assumption in antitrust of perfect rationality and self-correcting 

markets have their origins in the Chicago School,83 even though other schools, like post-Chicago and 

Harvard did not oppose this idea.84 And assuming perfect rationality on the consumers’ side may lead 

to the blindness on a broad range of behaviors covered by BE,85 and a failure to understand 

peculiarities in specific markets and among specific actors.86 

Within the three traditional categories of antitrust activity (merger, cartels and 

monopolization), monopolization is the most innovative and challenging area of Antitrust, since it is 

directly related to firm’s strategies87 and evolve with them.  

                                                      
79 Maurice E. Stucke, Money, Is That What I Want: Competition Policy and the Role of Behavioral Economics, 

50 SANTA CLARA L. REV. 893, 983-984 (2010) 
80 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 519 U.S. 209 (1993) and Weyerhaeuser Co. v. 

Ross-Simmons Hardwood Lumber Co., 549 U.S. 312 (2007). 
81 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 540 (Eyal Zamir & Doron Teichman ed., 2014) 
82 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 541 (Eyal Zamir & Doron Teichman ed., 2014) 
83 Maurice E. Stucke, Money, Is That What I Want: Competition Policy and the Role of Behavioral Economics, 

50 SANTA CLARA L. REV. 893, 989-994 (2010) 
84 “This led to a legal doctrine built around the belief that humans behave rationally, and in the limited cases in 

which irrationality occurs, the self-correcting force of the market will counteract the irrational behavior. Even opposing 

schools of thought, such as Post-Chicago and Harvard, posit the assumption of rationality in antitrust law.” (Matt Tate, 

Behavioral Economics: An Insight into Antitrust, 37 LAW & PSYCHOL. REV. 249, 254 (2013)) 
85 “Thus a governmental policy that assumes self-interested citizens is misguided. It ignores how moral, ethical, 

and social norms hinder undesirable conduct and promote desirable behavior-at times more effectively than financial 

incentives and penalties” (Maurice E. Stucke, Money, Is That What I Want: Competition Policy and the Role of Behavioral 

Economics, 50 SANTA CLARA L. REV. 893, 977 (2010)) 
86 “Competition policy's greatest failing has been its failure to understand better how competition works in 

particular markets in particular communities at particular time periods and the interplay among private institutions, 

government institutions, and informal social, ethical, and moral norms.”(Maurice E. Stucke, Money, Is That What I Want: 

Competition Policy and the Role of Behavioral Economics, 50 SANTA CLARA L. REV. 893, 978 (2010)) 
87 “The types of conduct of concern to antitrust that are more appropriately classified as strategic are generally 

actions that work to create, enhance, or protect market power, often by disadvantaging rivals”(Charles A. Holt & David 

T. Scheffman, Strategic Business Behavior and Antitrust, in ECONOMICS AND ANTITRUST POLICY 41 (Robert J. Larner & 

James W. Meehan, Jr ed., 1989)) 
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As Holt & Scheffman indicate, “at first glance, many of the strategies examined in the 

business strategy literature appear anticompetitive. […] The possibility of anticompetitive effects 

depend critically on the positions of the firm’s actual or potential rivals”.88  

Monopolization practices, therefore, are naturally harder to be identified and further punished, 

and the use of more complex strategies based on BE may create additional obstacles of their 

identification. Easterbrook identified three reasons for the “enduring failure to cope intelligently with 

the behavior of firms possessing market power” in traditional antitrust:89 selectivity in litigation, 

identity of the decider (i.e., jury in the U.S.), and the allocation of power to act.90  

This does not mean, however, that antitrust agencies are completely unaware of BE practices. 

For example, in Kodak case91, U.S. agencies recognized additional force of tying practices based on 

drip pricing. More recently, the U.S. Supreme Court changed its understanding of resale price 

maintenance clauses (“RPM”) in the Leegin92 case, from a previous per se rule, to the rule of reason 

standard. In this case, even though not clearly based on BE insights, the decision shows more 

                                                      
88 Charles A. Holt & David T. Scheffman, Strategic Business Behavior and Antitrust, in ECONOMICS AND 

ANTITRUST POLICY 42 (Robert J. Larner & James W. Meehan, Jr ed., 1989) 
89 Frank H. Easterbrook, Monopolization: Past, Present, Future, 61 ANTITRUST L.J. 99, 99 (1992) 
90 Frank H. Easterbrook, Monopolization: Past, Present, Future, 61 ANTITRUST L.J. 99, 99-100 (1992) 
91 “Eastman Kodak Co. v. Image Technical Services, Inc. involved claims of unlawful tying under sections one 

and two of the Sherman Act. In this case, the plaintiff alleged that the defendant was tying the competitive market for 

copier repair services, to the closed market for Kodak copier parts. The issue hinged on whether Kodak's sale of 

photocopiers created a lock-in effect in the replacement parts market that would give Kodak market power. The Court 

placed much emphasis on the fact that the company's consumers were unable to price the photocopiers over their entire 

life-cycle and failed to take into account future transactions in the parts market that would be necessary for the product.' 

This indirectly gives weight to behavioral antitrust, as the court here is giving credence to a behavioral marketing 

technique called ‘drip pricing.’ This technique takes advantage of a cognitive bias known as ‘hyperbolic discounting,’ in 

which the consequences of medium- to long-term decisions are far outweighed by short-term benefits. Although the time 

value of money would seem to support such a result, this bias implies behavior unlike that of a rational consumer who 

accounts for the time value of money. In other words, purchasers of Kodak's photocopiers were not taking into account 

the additional costs that would occur in the future in relation to the replacement parts market. Kodak, on the other hand, 

was fully aware of the additional future costs, thus creating a situation in which there was information asymmetry between 

the buyer and the seller. Since Kodak failed to be transparent with its customers and reveal the additional costs that 

consumers would likely have in the future, they were found to have been taking advantage of a behavioral bias in order 

to engage in tying.”(Matt Tate, Behavioral Economics: An Insight into Antitrust, 37 LAW & PSYCHOL. REV. 249, 255 

(2013) 
92 Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 900 (2007). 
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flexibility towards those arguments.93-94 Furthermore, scholars already raised the issue of the need 

for a more “behaviorally informed” analysis of monopolization practices (e.g., predatory pricing95, 

tying, RPM). On this, Tor affirmed that “the behavioral approach can provide a more realistic 

grounding for determining the likelihood and competitive effect of different business practices.” 96 

The focus of this work is not on already established types of practices but new ones developed 

based on BE insights. As I will demonstrate below, I argue that agencies bounded rationality and 

quasi-typical practices lead to this blindness.  

3.2 Agencies’ Bounded Rationality and Quasi-Types 

Beyond the dominance of traditional microeconomics in antitrust analysis, antitrust agencies 

also face issues related to their own bounded rationality. As Jolls, Sunstein & Thaler noted 

“government will often be subject to cognitive and motivational problems even if it is not populist 

(bureaucrats may also lack appropriate incentives to make decisions in the public interest)”.97 The 

problem of agencies’ bounded rationality was recently addressed by Cooper & Kovacic.98 Adopting 

the BE framework, they offer some explanation about how the antitrust agency’s99 could be affected 

by flawed heuristics (availability and representativeness), myopia, status quo bias and confirmation 

bias.  

                                                      
93 “The Court reasoned that although RPMs may often have anti-competitive effects, they also tend to produce 

pro-competitive effects depending on the circumstances. Further research based on this case suggests that although the 

Court reached the right conclusion, due to the fact that RPMs are often efficiency enhancing, RPMs are generally neither 

procompetitive nor anti-competitive. Instead, the practice is often the result of systematic error on the part of real-world, 

boundedly rational manufacturers.” Matt Tate, Behavioral Economics: An Insight into Antitrust, 37 LAW & PSYCHOL. 

REV. 249, 257 (2013)  
94 Also on RPM, see Avishalom Tor; William J. Rinner, Behavioral Antitrust: A New Approach to the Rule of 

Reason after Leegin, 2011 U. ILL. L. REV. 805, 864 (2011) 
95 Avishalom Tor, Illustrating a Behaviorally Informed Approach to Antitrust Law: The Case of Predatory 

Pricing, 18 ANTITRUST 52, 59 (2003) 
96 Avishalom Tor, Illustrating a Behaviorally Informed Approach to Antitrust Law: The Case of Predatory 

Pricing, 18 ANTITRUST 52, 59 (2003) 
97 Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, in 

BEHAVIORAL LAW & ECONOMICS 48(Cass R. Sunstein ed., 2000) 
98 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 800 (2012) 
99 For the purpose of this work, I will consider antitrust and competition agencies and authorities as synonyms, 

though some differences among jurisdictions may apply.  
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Heuristics are mental shortcuts that people use using System 1100 and that leads to systematic 

decision making errors.101 Among several heuristics, regulators would be subject of three main 

groups: availability (already explained in item 2.1), which relates to the weight people give to recent 

and salient events; representativeness which deals with people estimating high probabilities by 

ignoring low baseline probability and small samples; and hindsight bias, which involves the ex-post 

assessment of probability. Based on this these “failures”, regulators would give more emphasis to 

more recent and publicized events (availability) and create unrealistic probability estimates 

(representativeness).102 They would also under- or over-evaluate the effects of some practice after its 

occurrence (hindsight). 

In monopolization practices, availability bias (i.e., “pollutant of the month syndrome”) could 

be eventually adapted to monopolization practices: competition authorities start looking at special 

practices after condemnations in other jurisdictions. This could be the case of international 

investigations all around the world on new topics, like MFN, after the U.S. agencies brought MFN to 

courts.  

Status Quo Bias is the case I advocate here of the “stickiness” of quasi-typical monopolization 

conducts in item 3.2 above. Regulators would be bound by their current status quo due to several 

reasons: endowment effect, loss aversion, omission/commission bias, and remain inert to new facts.103 

Confirmation bias also plays an important role in this process. Regulators would tend to rule 

according to their previous impressions, even if facts (or technologies) would change their minds. 

“[C]onfirmation bias can entrench a regulator’s existing policies regardless of changes in the state of 

the art of theory or empirical knowledge that ought to compel individuals to rethink their 

                                                      
100 DANIEL KAHNEMAN, THINKING FAST AND SLOW (2013) 
101 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 785 (2012) 

 
102 This is the classic Tversky & Kahneman’ example of the woman that would be either a simple bank teller or 

a feminist bank teller. (DANIEL KAHNEMAN, THINKING FAST AND SLOW 156-160 (2013)) 
103 “Together, these cognitive shortcomings create inertia to maintain a current course of action rather than to 

take new action that would increase expected utility” (James C. Cooper & William Kovacic, Behavioral Economics and 

Its Meaning for Antitrust Agency Decision Making, 8 J.L. ECON. & POL'Y., 779, 787 (2012)) 
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positions”.104 This is the case of the appearance and boost of new technologies demonstrated in Part 

2.3 above.  

Confirmation bias may influence quasi-types too. Cooper & Kovacic indicate that “regulator 

may misread evidence to confirm priors regarding larger policy choices” and, thus, ignore new 

practices.105  

As de-biasing strategies, Reeves & Stucke indicate forms by which the U.S. Antitrust agencies 

(FTC and DOJ) could use insights from other regulators like the Bureau of Consumer Protection and 

white-collar crimes investigation to better analyze their cases.106 Cooper & Kovacic also propose de-

biasing designs: (i) adversarial review (e.g., A and B teams reviewing their actions), and (ii) 

increasing accountability.107  

Monopolization (or Abuse of Dominant Position) is a broad area of antitrust; it comprises any 

sort of unilateral practices carried on by a single firm that leads to market foreclosure,108 i.e., exit of 

competitors and barrier to entry of new competitors.109 As shown in previous Part, firms engage in a 

great range of strategies to gain and maintain market share and, since monopolization practices are 

normally evaluated by their actual effects in the market,110 it is hard for authorities and third parties 

to identify what kind of marketing strategies imposed could be considered abusive.111 Bernheim & 

Heeb explain this broad range: 

                                                      
104 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 788 (2012) 
105 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 788 (2012) 
106 Amanda P. Reeves; Maurice E. Stucke, Behavioral Antitrust, 86 Ind. L.J. 1527, 1581 (2011) 
107 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 797-799 (2012) 
108 Those practices can be divided into two groups: exclusionary and non-exclusionary conditions. For the 

purposes of this work, I will not develop on the differences among practices. For this, see B. Douglas Bernheim & Randal 

Heeb, A Framework for the Economic Analysis of Exclusionary Conduct, in THE OXFORD HANDBOOK OF INTERNATIONAL 

ANTITRUST ECONOMICS, VOLUME 2, 3 (Roger D. Blair & D. Daniel Sokol ed., 2014). 
109 There are differences on the substance of both abuse of dominant position and monopolization practices. 

However, as I indicated in footnote 4, for the purposes of this work, I will not discuss the differences between them and 

will consider both system as equivalent to what pertains the topic of this paper. 
110 Almost always, as previous understanding of RPM clauses being per se before Leegin case showed. 
111 “It would be useful to catalogue the types of conduct discussed in the business strategy and economics 

literature […] but this would be a very major, if not impossible task”. (Charles A. Holt & David T. Scheffman, Strategic 

Business Behavior and Antitrust, in ECONOMICS AND ANTITRUST POLICY 42,43 (Robert J. Larner & James W. Meehan, 

Jr ed., 1989)) 
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Devising clear and broadly applicable principles for analyzing 

allegedly anticompetitive exclusionary conduct is challenging in large 

part because that heading subsumes a wide range of diverse practices, 

including exclusive dealing and other agreements that limit a 

customer’s or supplier’s ability to do business with a rival, predatory 

pricing, bundled pricing, tying, and loyalty discounts. While these 

practices are unquestionably related, each differs from the others in 

potentially substantive ways. Those differences contribute to the 

multiplicity of models and theories pertaining to exclusionary conduct 

found in the scholarly literature, as well as to the disparate conduct-

specific legal precedents. As a result, the topic of exclusionary conduct 

is widely perceived as complex, confusing, and unsettled.112 

(Probably) aiming at solving this problem, antitrust agencies provide lists of non-binding 

“examples” of potential monopolization practices in their laws, regulations and guidelines. Regarding 

laws and regulations, this practice helps regulators to easily identify potentially problematic 

practices., and also to signal the market when developing marketing strategies. Guidelines, by turn, 

provide further explanations on the economic rationale of the practices.Those “examples” are, by 

definition, not exhaustive and they do not prevent authorities to investigate new practices. I call them 

quasi-types113. 

Quasi-types appear in antitrust systems in basically three formats: (i) inside the antitrust laws, 

(ii) not in the laws, but in the authorities’ guidelines, and (iii) in soft law instruments developed by 

international entities. Below I present some examples on the three cases.114  

                                                      
112 B. Douglas Bernheim & Randal Heeb, A Framework for the Economic Analysis of Exclusionary Conduct, in 

THE OXFORD HANDBOOK OF INTERNATIONAL ANTITRUST ECONOMICS, VOLUME 2, 3 (Roger D. Blair & D. Daniel Sokol 

ed., 2014). 
113 Antitrust literature already name those examples as types. Here, however, I refer to types in an analogy to 

typical contracts from civil law contracts systems. In contract law, civil law systems adopt “types” of contracts, while 

common law does not have them. Considering that in abuse of dominance the types are merely examples, I call them 

quasi-types, because they are not fixed categories. As Pargendler notes, even default rules from common law countries 

(which are basically non-binding suggestions like the examples of types of abuse of dominance) have this “stickiness”. 

(Mariana Pargendler, The Role of the State in Contract Law: The Common-Civil Law Divide, NYU LAW AND ECONOMICS 

RESEARCH PAPER NO. 17-01 (Draft, Jan 2017 )). I will develop more on the “stickiness” below. 
114 This part does not intend to be exhaustive, but to provide relevant examples on the argument. 
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First, several jurisdictions include in their own legislation examples of abuse of dominant 

position practices. They vary in terms of the types included, the description of them, and the flexibility 

to other non-listed practices. This is the case, for example, of the European Union, Germany, Brazil, 

China and India.  

European Competition Law is very concise, and is constituted basically by Articles 101 

(collusions) and 102 (abuse of dominant position) of the Treaty on the Functioning of the European 

Union (“TFEU”). Article 102115 lists four open forms of abuse of dominant position (unfair prices, 

limiting production and markets, discrimination and imposing specific conditions in agreements). 

Similarly, the German Act against Restraints of Competition(GWB) provides a list of broad examples 

of abusive practices in its § 21,116 which include, in other words: (i) refusal to deal and discrimination 

(§ 21.(2)1.), (ii) overpricing (§ 21.(2)2.), (iii) imposition to lower price for acquisition (§ 21.(2)3.), 

(iv) denial of access to networks or infrastructure (§ 21.(2)4.), and (v) demand advantages (§ 21.(2)5.).  

                                                      
115 Article 102. Any abuse by one or more undertakings of a dominant position within the internal market or in 

a substantial part of it shall be prohibited as incompatible with the internal market in so far as it may affect trade between 

Member States. 

Such abuse may, in particular, consist in: 

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions; 

(b) limiting production, markets or technical development to the prejudice of consumers; 

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at 

a competitive disadvantage; 

(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations 

which, by their nature or according to commercial usage, have no connection with the subject of such contracts. 
116 § 21 Prohibition of Boycott and Other Restrictive Practices […] (2) An abuse exists in particular if a dominant 

undertaking as a supplier or purchaser of a certain type of goods or commercial services 

1. directly or indirectly impedes another undertaking in an unfair manner or directly or indirectly treats another 

undertaking differently from other undertakings without any objective justification; 

2. demands payment or other business terms which differ from those which would very likely arise if effective 

competition existed; in this context, particularly the conduct of undertakings in comparable markets where effective 

competition exists shall be taken into account; 

3. demands less favourable payment or other business terms than the dominant undertaking itself demands from 

similar purchasers in comparable markets, unless there is an objective justification for such differentiation; 

4. refuses to allow another undertaking access to its own networks or other infrastructure facilities against 

adequate consideration, provided that without such joint use the other undertaking is unable for legal or factual reasons 

to operate as a competitor of the dominant undertaking on the upstream or downstream market; this shall not apply if the 

dominant undertaking demonstrates that for operational or other reasons such joint use is impossible or cannot reasonably 

be expected; 

5. uses its market position to invite or cause other undertakings to grant it advantages without any objective 

justification. (Available at: 

http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Others/GWB.pdf?__blob=publicationFile&v=3)  

http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Others/GWB.pdf?__blob=publicationFile&v=3)
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In a more detailed way, the Brazilian competition law (Law no. 12,529/2011)117 exemplifies 

in its article 36, §3 III to XIX, eighteen practices that could be considered violations of economic 

order, like “to discriminate against purchasers or suppliers of goods or services by establishing price 

differentials or other operating conditions for the sale or provision of services”(item X) and “to 

condition the sale of goods on the acquisition or use of another good or service, or to condition the 

provision of a service on the acquisition or use of another good or service” (item XVIII).118 

Article 17 of the Chinese Anti-Monopoly Law119 also lists six practices that could be 

considered abuse, like “applying dissimilar prices or other transaction terms to counterparties with 

                                                      
117 Available at: http://en.cade.gov.br/topics/legislation/laws/law-no-12529-2011-english-version-from-18-05-

2012.pdf/view 
118 Art. 36. […] § 3 The following acts, among others, to the extent to which they conform to the principles set 

forth in the caput of this article and its clauses, shall characterize violations of the economic order: […] 

III - to limit or prevent the access of new companies to the market; 

IV – to create difficulties for the establishment, operation or development of a 

competitor company or supplier, acquirer or financier of goods or services; 

V – to prevent the access of competitors to sources of input, raw material, equipment 

or technology, and distribution channels; 

VI - to require or grant exclusivity for the dissemination of advertisement in mass media; 

VII – to use deceitful means to cause oscillation of prices for third parties; 

VIII - to regulate markets of goods or services by establishing agreements to limit or control the research and 

technological development, the production of goods or services, or to impair investments for the production of goods or 

services or their distribution; 

IX - to impose on the trade of goods or services to distributors, retailers and representatives, any resale prices, 

discounts, payment terms, minimum or maximum quantities, profit margin or any other market conditions related to their 

business with third parties; 

X - to discriminate against purchasers or suppliers of goods or services by establishing price differentials or other 

operating conditions for the sale or provision of services; 

XI – to refuse the sale of goods or provision of services for payment terms within normal business practice and 

custom; 

XII – to hinder or disrupt the continuity or development of business relationships of undetermined term, because 

the other party refuses to abide by unjustifiable or anticompetitive terms and conditions; 

XIII - to destroy, render useless or monopolize the raw materials, intermediate or finished products, as well as 

to destroy, disable or impair the operation of equipment to produce, distribute or transport them; 

XIV - to monopolize or prevent the exploitation of industrial or intellectual property rights or technology; 

XV - to sell goods or services unreasonably below the cost price; 

XVI – to retain goods for production or consumption, except to ensure recovery of production costs; 

XVII - to partially or totally cease the activities of the company without proven just cause; 

XVIII - to condition the sale of goods on the acquisition or use of another good or service, or to condition the 

provision of a service on the acquisition or use of another good or service; and 

XIX - to abusively exercise or exploit intellectual or industrial property rights, technology or trademark. 
119 Chapter III Abuse of Market Dominance 

Article 17 A business operator with a dominant market position shall not abuse its dominant market position to 

conduct following acts: 

(1) selling commodities at unfairly high prices or buying commodities at unfairly low prices; 

(2) selling products at prices below cost without any justifiable cause; 

(3) refusing to trade with a trading party without any justifiable cause; 

(4) requiring a trading party to trade exclusively with itself or trade exclusively with a designated business 

operator(s) without any justifiable cause; 

http://en.cade.gov.br/topics/legislation/laws/law-no-12529-2011-english-version-from-18-05-2012.pdf/view
http://en.cade.gov.br/topics/legislation/laws/law-no-12529-2011-english-version-from-18-05-2012.pdf/view
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equal standing” (6). The seventh item of article 17 includes the possibility of investigating other 

conducts not expressly listed (item 7), what has the same effects of other provisions in the German 

and Brazilian Laws.  

Finally, Article 3(4) of the Indian Competition Act120 lists five types of practices: “(a) tie-in 

arrangement; (b) exclusive supply agreement; (c) exclusive distribution agreement; (d) refusal to deal; 

(e) resale price maintenance.  

In all mentioned cases, and in many other jurisdictions that adopt the same structure (e.g., 

Argentina,121 Mexico,122 Finland123, Canada,124), quasi-types do not bind agencies to investigate and 

rule exclusively on them. Also, some of them adopt a broader language, while others very specific 

terms. The intended effect, however, seems to be the same: to provide guidance and predictability on 

the market side on “more probable” anticompetitive practices. 

Second, jurisdictions may not have examples of monopolization practices in their statutes, but 

their agencies manage to include them in infra-legal documents, like regulations and guidelines, in 

order to provide predictability to the market and to its case handlers. This is the case of the U.S., 

where Section 2 of the Sherman Act125 provides a broad language on “monopolize, or attempt to 

                                                      
(5) tying products or imposing unreasonable trading conditions at the time of trading without any justifiable 

cause; 

(6) applying dissimilar prices or other transaction terms to counterparties with equal standing; 

(7) other conducts determined as abuse of a dominant position by the Anti-monopoly Authority under the State 

Council. 

Available at: http://www.china.org.cn/government/laws/2009-02/10/content_17254169.htm 
120 Article 3(4) Any agreement amongst enterprises or persons at different stages or levels of the production 

chain in different markets, in respect of production, supply, distribution, storage, sale or price of, or trade in goods or 

provision of services, including— 

(a) tie-in arrangement; 

(b) exclusive supply agreement; 

(c) exclusive distribution agreement; 

(d) refusal to deal; 

(e) resale price maintenance 

Available at: http://www.cci.gov.in/sites/default/files/cci_pdf/competitionact2012.pdf 
121 Article 2 of Argentinian Ley 25.156, Defensa de la Competencia. Available at: 

http://www.gwclc.com/Library/America/Argentina/DEFENSA%20DE%20LA%20COMPETENCIA.html 
122 Article 10 of Mexican Ley Federal de Competencia Económica, Available at: 

http://gwclc.com/Library/America/Mexico/Compendio_CFC_enero_2013.pdf 
123 Section 7 of Finnish Competition Act. Available at: https://www.kkv.fi/en/facts-and-advice/competition-

affairs/competition-restraints/abuse-of-dominant-position/forms-of-abuse-of-dominant-position/ 
124 Section 78 of Canadian Competition Act. Available at: 

http://gwclc.com/Library/America/Canada/Competition%20Act.pdf 
125 “Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person 

or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be 
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monopolize”, without explaining or exemplifying what this means – most probably because, when it 

was written government had no experience on this. Over the more than 100 years of jurisprudence on 

this topic, courts and agencies (the Federal Trade Commission (“FTC”) and the Department of Justice 

(“DOJ”)) developed know how on the most popular types of monopolization conducts; in fact, this 

may be where the types adopted by other jurisdictions were originated. Following this case-law 

development, U.S. agencies created documents to be used by internal regulators and the market on 

illicit practices. In 2008, the DOJ issued a “Report on Antitrust Monopoly Law”126, where it provides 

exclusionary conducts: (i) price predation; (ii) tying, (iii) bundled and loyalty discounts, (iv) refusal 

to deal, and (v) exclusive dealing. In 2009, the DOJ withdrew this document arguing that it “raised 

too many hurdles to government antitrust enforcement and favored extreme caution and the 

development of safe harbors for certain conduct within reach of Section 2”127, but this fact does not 

deny the use of certain examples of practices.  

Additionally, and despite having already some broad description of practices in its Article 

102, the European Competition Commission adopted in 2009 guidelines on abuse of dominant 

position128, where it also provides clearer examples of “specific forms of abuse”: (i) exclusive dealing, 

comprising exclusive purchasing, conditional rebates; (ii) tying and bundling, (iii) predation, and (iv) 

refusal to supply and margin squeeze. 

If a certain jurisdiction does not fall within the first two example, it will be certainly influenced 

by soft law instruments created by the international community. In this third category, international 

entities adopt the same strategy of examples when dealing with monopolization practices. The 

website of the Organisation for Economic Co-operation and Development (“OECD”) lists six 

“[e]xamples of abusive practices typically include”129: (i) predatory pricing, (ii) loyalty rebates, (iii) 

                                                      
deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding $100,000,000 if a 

corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, 

in the discretion of the court. (Available at: https://www.law.cornell.edu/uscode/text/15/2)” 
126 U.S. DEP’T OF JUSTICE, COMPETITION AND MONOPOLY: SINGLE-FIRM CONDUCT UNDER SECTION 2 OF THE 

SHERMAN ACT (2008), www.usdoj.gov/atr/public/reports/236681.htm 
127U.S. DEP’T OF JUSTICE, Justice Department Withdraws Report on Antitrust Monopoly Law (2009), 

https://www.justice.gov/opa/pr/justice-department-withdraws-report-antitrust-monopoly-law  
128 EUROPEAN UNION, COMMUNICATION FROM THE COMMISSION — GUIDANCE ON THE COMMISSION'S 

ENFORCEMENT PRIORITIES IN APPLYING ARTICLE 82 OF THE EC TREATY TO ABUSIVE EXCLUSIONARY CONDUCT BY 

DOMINANT UNDERTAKINGS (2009), http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52009XC0224(01)&from=EN 
129 OECD Website, Abuse of dominance and monopolization. Available at: 

http://www.oecd.org/competition/abuse/ 

http://www.oecd.org/competition/abuse/
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tying and bundling, (iv), refusals to deal, (v) margin squeeze, and (vi) excessive pricing. Similarly, 

the International Competition Network (“ICN”) is in an ongoing process of development of its ICN 

Unilateral Conduct Workbook (“Workbook”). Up to this moment, the Workbook has five chapters, 

two introductory on objectives of laws and assessment of market power, and three on (i) predatory 

pricing, (ii) exclusive dealing and single branding, and (iii) tying and bundling130.  

But are those quasi-types good or bad?  

I believe both. On one hand, monopolization practices’ examples are not exhaustive or 

binding, leaving space for investigation beyond the pre-determined list. Also, they play the role of 

guidance and certainty in the market and help regulators to focus on clearer practices with more 

probability of antitrust concerns (especially in a situation of scarce resources like antitrust agencies 

normally are). On the other hand, as I will show below, they are “sticky” 131 and in the practice (i.e., 

in the world of humans, not econs) they prevent antitrust authority to identify, investigate and 

prosecute other less clear forms of monopolization practices – especially BE ones. 

Several already studied biases may explain this stickiness. The status quo bias keeps the 

agencies (more specifically its case-handlers) in inertia, without taking new actions.132 As Cooper & 

Kovacic affirmed, those practices that make “regulators reluctant to alter the status quo will tend to 

make policies ‘sticky’ around initial policies”133 and “[f]rom this stickiness emerges a path 

dependency in policy choice, where policies adopted in the past have a lingering impact on future 

policy adoption”.134 

Before advancing, two comments are due. First, as indicated in the Introduction, companies 

are creative in the ways they seek these monopolies and there are, indeed, recent antitrust cases 

                                                      
130 ICN Website, ICN Unilateral Conduct Workbook. Available at: 

http://www.internationalcompetitionnetwork.org/working-groups/current/unilateral/ucworkbook.aspx  
131 On stickiness of Default Rules, see Omri Ben-Shahar & John A. E. Pottow, On the Stickiness of Default 

Rules, 33 FLA. ST. U. L. REV. 651 (2006). 
132 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 787 (2012) 
133 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 788 (2012) 
134 James C. Cooper & William Kovacic, Behavioral Economics and Its Meaning for Antitrust Agency Decision 

Making, 8 J.L. ECON. & POL'Y., 779, 788 (2012) 

http://www.internationalcompetitionnetwork.org/working-groups/current/unilateral/ucworkbook.aspx
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dealing with non-typical practices, like most favored nation clauses (MFN)135 and pay-for-delay.136 

Curiously, those investigations were mostly initiated in the U.S., where there are no examples of 

practices in the law (and also where the authority rejected a report describing examples). Second, 

different systems mays also deliver different results and the design of the competition authority plays 

an important role. Addopting Treibilcock & Iacobucci threefold classification (bifurcated judicial 

model, bifurcated agency model and integrated agency model)137, it seems that each model has 

different incentives to perceive monopolization practices differently. For example, the judicial and 

adversarial North-American model, which relies mainly in private parties’ initiative, may be the 

exception that confirms the rule, since the main players are not regulators, but harmed private parties, 

that are not biased by examples. This design incentivizes a more innovative antitrust prosecution. 

4. Non-Typical Behavioral Economics’ Practices 

Until now, I presented the two sides of my argument. In Part 2 I demonstrated that (i) dominant 

companies do adopt BE practices to gain, maintain, and abuse the market. Part Three advocated that 

(ii) antitrust authorities are not concerned yet with those practices because of their own bounded 

rationality, in special because of quasi-typicality of examples of practices, which bias authorities’ 

perception of novel strategies. With this, I join two opposite sides of BE approach. The negative one 

that criticizes players (regulators and individuals) and the positive, that advocates for the good use of 

BE tools.  

This part goes a step further on developing a framework for non-typical BE practices adopted 

by firms as a means to abuse their power. Furthermore – and without pretension to be unquestionable 

– this part will provide some hypothetical examples of possible BE practices that could be outside 

agencies current quasi-types.  

4.1 Monopolization through Behavioral Economics 

                                                      
135 On the topic, see: Steven C. Salop; Fiona Scott Morton, Developing an Administrable MFN Enforcement 

Policy, 27 ANTITRUST 15, 19 (2013), and Silke Heinz, Online Booking Platforms and EU Competition Law in the Wake 

of the German Bundeskartellamt's Booking.com Infringement Decision, 7 J. EUROPEAN COMPETITION LAW & PRACTICE 

530,536 (2016). 
136 On the topic, see: Anthony Faillaci, Antitrust and Patent Law - Pay to Delay or Reverse Payment Settlements 

Could Violate Antitrust Laws, 11 J. HEALTH & BIOMEDICAL L. 477, 492 (2016), and Rudolph J. R. Peritz, Taking Antitrust 

to Patent School: The Instance of Pay-for-Delay Settlements, 58 ANTITRUST BULL. 161, 176 (2013) 
137 Michael J. Trebilcock; Edward M. Iacobucci, Designing Competition Law Institutions, 25 WORLD 

COMPETITION 361, 394 (2002) 
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Since I already explained the use of BE by firms in their marketing strategies, the possibilities 

of using this in an abusive (i.e., behavioral exploitation) way, and how internet and information 

potentiated this process, next I will attempt to draw a framework of possible non-typical practices, 

and then provide (tentative) hypothetical examples. As stated in Part Two, for the purposes of 

choosing, implementing and evaluating those marketing strategies, I will consider market players as 

rational, even if there may be some constraints on firm’s rationality.  

The question that arises is what should a non-typical practice look like? 

I propose that are, at least three characteristics that could frame a BE non-typical abuse of 

dominant position: (i) non-rational, (ii) non-coercive, and (iii) non-unitary. 

First and foremost, BE practices do not deal with rational (homo economicus) assumption; but 

rather with humans,138 and all their biases. Humans do not like to feel as if they were “losing”, even 

if it is just a matter of nomenclature (loss aversion).139 Humans like what they have and do not like 

to change (status quo and endowment effect). Humans want what they know that exist, and may prefer 

what they see with more frequency (availability heuristics). All quasi-typical practices listed in 

previous Part (e.g., price predation, tying, bundling, loyalty discounts, refusal to deal, exclusive 

dealing, RPM, MFN, pay-for-delay) postulate that the “taker” of the practice (i.e., the client or 

consumer) will respond to rational incentives (even if, in some cases, BE may explain further effects, 

e.g., tying in Kodak case). This means they will necessarily buy from the cheapest firm, change 

supplier if it provides non-linear discounts and be informed about new products in the market. BE 

practices, I argue, explore those biases in a subtle way, increasing them due to the firm’ dominance 

(which nowadays commonly translates into network effects). Therefore, BE non-typical practices 

would take use primarily of those biases, designing situations where consumers with bounded 

rationality and willpower would buy more, or would not change their suppliers.  

Second, BE practices are not coercive. Traditional microeconomics quasi-typical practices 

assume that the dominant firm has the “ability to raise prices” 140, or “require a customer on a 

                                                      
138 And even if the client is another firm, there is a person making decisions. 
139 See Expressions Hair Design v. Schneiderman 

140 OECD Website, Abuse of dominance and monopolization. Available at: 

http://www.oecd.org/competition/abuse/ 
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particular market to purchase exclusively”141, or even customers “are required […] to purchase 

another product from the dominant undertaking”. 142 In fact, the single definition of dominance 

involves a decision making process “insensitive to the actions and reactions of competitors, customers 

and, ultimately, consumers”.143 BE practices, instead, are not imposed but suggested in a way clients 

and consumers do not even notice they are being decided for (something similar to nudge). Default 

options play an important role in this market tipping, because consumers lack of willpower to use 

different systems (search engines, buying portals).144 Also, scale provides more information on 

consumers’ behavior.145 So when online stores discriminate clients by their characteristics, clients do 

not (always) know they are being discriminated. When discrimination is carried out by a dominant 

company that holds most information in the market and, by discriminating, excludes competitors and 

avoids new entrants, the consumers are not even aware of this. Also, sometimes clients are not aware 

that products are being tied or bundled, because this is not completely clear or imposed; giving 

advantages or framing in certain ways may lead consumers to “automatically” tie or bundle products 

without the supplier imposing this. Technologies and new markets may blur the analysis, as it is the 

case of the emergence of online subscription platforms (e.g., Apple Music, Spotify, Netflix) that 

disrupt old business models and demonstrate that innovation can come from unexpected directions. 

                                                      
141 European Union, Communication from the Commission — Guidance on the Commission's enforcement 

priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (Official 

Journal of the European Union C 45/12, 2009). Available at: http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52009XC0224(01)&from=EN 
142 European Union, Communication from the Commission — Guidance on the Commission's enforcement 

priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (Official 

Journal of the European Union C 45/15, 2009). Available at: http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52009XC0224(01)&from=EN 
143 “Dominance has been defined under Community law as a position of economic strength enjoyed by an 

undertaking, which enables it to prevent effective competition being maintained on a relevant market, by affording it the 

power to behave to an appreciable extent independently of its competitors, its customers and ultimately of consumers. 

This notion of independence is related to the degree of competitive constraint exerted on the undertaking in question. 

Dominance entails that these competitive constraints are not sufficiently effective and hence that the undertaking in 

question enjoys substantial market power over a period of time. This means that the undertaking's decisions are largely 

insensitive to the actions and reactions of competitors, customers and, ultimately, consumers.” (European Union, 

Communication from the Commission — Guidance on the Commission's enforcement priorities in applying Article 82 of 

the EC Treaty to abusive exclusionary conduct by dominant undertakings (Official Journal of the European Union C 45/8, 

2009). Available at: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009XC0224(01)&from=EN) 
144 Maurice E. Stucke, Behavioral Antitrust and Monopolization, 8 J. Comp. L. & Econ. 545, 556 (2012) 
145 Maurice E. Stucke, Behavioral Antitrust and Monopolization, 8 J. Comp. L. & Econ. 545, 556-557 (2012) 

and ARIEL EZRACHI & MAURICE E. STRUCKE, VIRTUAL COMPETITION: THE PROMISE AND PERILS OF THE ALGORITHM-

DRIVEN ECONOMY (2016) 
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Companies with large number of clients and suppliers and subscribers can better predict consumers’ 

behavior based on their constant monitoring.146  

Here, one caveat is due. Of course, de line between antitrust concerns and business normal 

practices here is more subtle than traditional antitrust theory predicts. One could argue that those 

practices above outlined do not concern the competition laws, but other areas; they may be just 

abusive practices in the consumer realm147. I do not intend to address the mere “exploitation of 

boundedly rational consumers by sophisticated firms”,148 but cases in which a dominant firm uses 

those practices to harm the market.  

Third, BE practices do not work alone; they do not deal with one kind of mechanism (or 

practice) in black boxes. It is not a specific clause or condition like exclusivity, or MFN that will 

produce anticompetitive effects; but rather a group of subtle practices. The absence of boundaries and 

edges makes it easier for companies to advocate for the legality (and absence of anticompetitive 

effects of a single practice) and hard for authorities to identify and prosecute them. This is the case 

of a recent investigation involving Qualcomm. According to FTC’s complaint, the group of practices 

together led to anticompetitive effects.149 Standalone practices (in this case imposed) by Qualcomm 

may not have anticompetitive effects, but the group of practices make the exclusionary path evident.   

All those three characteristics do not exclude others and do not claim to be universal. This is a 

hypothetical framework based on current practices – while firms develop new forms of client 

engagement and sales. Furthermore, the claim for quasi-types means that the framework above 

described may already fit within some jurisdictions’ abuse of dominant position (or monopolization) 

definition. This is the case of the U.S. and, less clear, Germany and EU, where quasi-types are less 

fixed and more descriptive of the effects. 

                                                      
146 Maurice E. Stucke, Behavioral Antitrust and Monopolization, 8 J. Comp. L. & Econ. 545, 555 (2012) 
147 In fact, recent developments in several areas of law have demonstrated that, for example, consumer, antitrust, 

anti-corruption are strongly intertwined and that it is difficult to split them in fixed categories. 
148 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 551 (Eyal Zamir & Doron Teichman ed., 2014) 
149 Complaint for Equitable Relief, FTC v Qualcomm, Inc., Case No. 5:17-cv-00220 (N.D. Cal. Jan. 17, 2017) 

https://www.ftc.gov/enforcement/cases-

proceedings?combine=qualcomm&field_mission_tid=All&field_case_action_type_value=All&field_enforcement_type

_tid=All&selected=0&field_release_date_value%5Bmin%5D%5Bdate%5D=&field_release_date_value%5Bmax%5D

%5Bdate%5D=&date_filter%5Bmin%5D%5Bdate%5D=&date_filter%5Bmax%5D%5Bdate%5D=&items_per_page=

20 

 

https://www.ftc.gov/enforcement/cases-proceedings?combine=qualcomm&field_mission_tid=All&field_case_action_type_value=All&field_enforcement_type_tid=All&selected=0&field_release_date_value%5Bmin%5D%5Bdate%5D=&field_release_date_value%5Bmax%5D%5Bdate%5D=&date_filter%5Bmin%5D%5Bdate%5D=&date_filter%5Bmax%5D%5Bdate%5D=&items_per_page=20
https://www.ftc.gov/enforcement/cases-proceedings?combine=qualcomm&field_mission_tid=All&field_case_action_type_value=All&field_enforcement_type_tid=All&selected=0&field_release_date_value%5Bmin%5D%5Bdate%5D=&field_release_date_value%5Bmax%5D%5Bdate%5D=&date_filter%5Bmin%5D%5Bdate%5D=&date_filter%5Bmax%5D%5Bdate%5D=&items_per_page=20
https://www.ftc.gov/enforcement/cases-proceedings?combine=qualcomm&field_mission_tid=All&field_case_action_type_value=All&field_enforcement_type_tid=All&selected=0&field_release_date_value%5Bmin%5D%5Bdate%5D=&field_release_date_value%5Bmax%5D%5Bdate%5D=&date_filter%5Bmin%5D%5Bdate%5D=&date_filter%5Bmax%5D%5Bdate%5D=&items_per_page=20
https://www.ftc.gov/enforcement/cases-proceedings?combine=qualcomm&field_mission_tid=All&field_case_action_type_value=All&field_enforcement_type_tid=All&selected=0&field_release_date_value%5Bmin%5D%5Bdate%5D=&field_release_date_value%5Bmax%5D%5Bdate%5D=&date_filter%5Bmin%5D%5Bdate%5D=&date_filter%5Bmax%5D%5Bdate%5D=&items_per_page=20
https://www.ftc.gov/enforcement/cases-proceedings?combine=qualcomm&field_mission_tid=All&field_case_action_type_value=All&field_enforcement_type_tid=All&selected=0&field_release_date_value%5Bmin%5D%5Bdate%5D=&field_release_date_value%5Bmax%5D%5Bdate%5D=&date_filter%5Bmin%5D%5Bdate%5D=&date_filter%5Bmax%5D%5Bdate%5D=&items_per_page=20
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BE does not (and could not) occur in every market. In the same way traditional economics 

identified market structures that are more keen to facilitate abuse (e.g., considering rivalry, entry, 

number of players and clients), BE depend on market characteristics as well. Products have different 

complexities in the sense they make different analysis when buying beer and cars. Consumers also 

vary in terms of experience and focus. As indicated in Part 2.4, managers tend to be more rational 

than normal individuals because of their expertise150. In addition, the degree of information and 

technology plays an important role, since the boost of internet also substantially changes the 

environment.151 

Identifying conducts that may constituate abuse of dominant position is already extremely 

hard for competition authorities within traditional framework. After identifying potential 

anticompetitive conducts, they need to differentiate aggressive pro-competition and anticompetitive 

exclusionary conduct.152 This makes abuse of dominant position practices hard to be prosecuted. BE 

adds another level of difficulty. As Easterbrook acknowledged, there is plenty of ignorance on the 

practices that are within the “monopoly list”, and “industrial practices arise faster than knowledge, as 

businesses experiment to learn what produces profits.”153 

4.2 Non-Typical BE Practices: an attempt of possible examples 

Within the proposed framework, I will try to provide hypothetical examples of marketing 

strategies that, using BE, may reach the goal of market foreclosure. For classification purposes, I 

suggest that there are two forms of BE practices: indirect and direct. 

Indirect practices (or vertical) practices are those required by an upstream dominant company 

towards a retailer that, by turn, will sell directly to consumers. The BE practice is focused on the 

consumer but this must be performed by the intermediary. Framing products and prices is a powerful 

tool for sales. So when a dominant company requires retailers to display its products in the middle of 

                                                      
150 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 546 (Eyal Zamir & Doron Teichman ed., 2014) 
151 Adam Candeub, Behavioral Economics, Internet Search, and Antitrust, 9 J.L. & POL. FOR INFO. SOC’Y 407, 

409 (2014).(Arguing that “ online market behavior may differ from the brick and mortar world” and suggesting “ that 

searching the internet is quite taxing cognitively–it is a pain in the neck. Consumers’ desire to decrease these cognitive 

costs may lead people to adopt hard-to-change habitual behaviors when using the internet.”) 
152 Karen L. Grimm, General Standards for Exclusionary Conduct (FTC, Working Paper, 2008). Available at: 

https://www.ftc.gov/system/files/documents/public_events/section-2-sherman-act-hearings-single-firm-conduct-related-

competition/section2generalstandards.pdf  
153 Frank H. Easterbrook, Monopolization: Past, Present, Future, 61 ANTITRUST L.J. 99, 99-100 (1992) 



 

 

 

International Workshop on Advances in Competition Policy Analysis | CRESSE & GDEC/IE/UERJ 

 

Draft 

October 1, 2017 

 

32 

the shelf,154 it is not imposing exclusivity, defining resale prices, MFN, discriminating certain 

companies etc. Even if it would fit within certain categories already established this would be an 

uncommon practice.155 Adding to the form of display, the dominant player could also request (and in 

this case, it could be imposed or not) its retailers to provide special advertisement (without 

exclusivity).  

Direct practices, on the contrary, are those executed directly by the dominant firm towards the 

consumers. They can be even more subtle, since there is no imposition factor on the intermediary 

side. This could be the case of dominant company in subscription services that would discriminate 

clients based on their consumption, offer free months for their engagement, eventually discounts for 

those not using their services. Along with discrimination practices, the dominant company could use 

its platform to sell other services, similarly with what occurs with tying. Think, for instance, about 

Amazon Prime offering free streaming videos for its subscribers (this does not mean, of course, that 

this specific example is itself anticompetitive). 

4.3 Good News: Behavioral Economics can benefit Markets 

BE can also do good for the market. BE strategies may help new firms to enter the market. 

Currently agencies may not properly evaluate the possibility of entry in a deemed market. This, 

because firms can enter the market even if it is not rational to. Reeves & Stucke indicate two main 

types of entry errors: (i) excess entry and (ii) sparse entry.156 The first is defined as an economically 

irrational decision based on optimistic bias and wishful thinking (desirability, or overconfidence 

bias).157 Start-ups, for example, show a higher level of failures and lower performance because of 

their overconfidence158. T The second is opposite since it does not occur when it is economically 

rational to. This is because information on the feasibility to enter may be costly to acquire, process 

                                                      
154 On brand positioning, see Fiona Scott Morton & Florian Zettelmeyer, The Strategic Positioning of Store 

Brands in Retailer–Manufacturer Negotiations, 24 REVIEW OF INDUSTRIAL ORGANIZATION 161,194 (2004) 
155 The hypothetical examples here provided could have been subject of investigation already. I do not claim 

they have never been investigated, but that the literature and antitrust authorities around the world are not focused on 

these practices.  
156 Amanda P. Reeves; Maurice E. Stucke, Behavioral Antitrust, 86 Ind. L.J. 1527, 1556 (2011) 
157 Amanda P. Reeves; Maurice E. Stucke, Behavioral Antitrust, 86 Ind. L.J. 1527, 1557 (2011) 
158 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 553 (Eyal Zamir & Doron Teichman ed., 2014) 
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and verify, and the overconfidence, and even not being confident about the possibility (what the 

authors call the flip side of the overconfidence bias).159  

As indicated above, BE shows that entry does not always happen according to rational 

decisions, and sometimes they appear to be unjustified. Another factor, is that entrants may use BE 

strategies to gain market share and establish themselves as mavericks.160 In the same way dominant 

firms can bias consumers, entrants can de-bias them and, thus, gain share in the market. 

Furthermore, the boost of information and technology may also help firms to adopt BE 

practices. As Calo mentioned, “[a]lthough it has played the role of villain, in other contexts, 

information has also been cast as a hero. Better information, delivered at the right time, may 

counteract bias and help consumers make more rational choices.161  

4.4 Implications of firms’ Bounded Rationality to the use of Behavioral Economics’ Strategies 

Until now, I demonstrated that both individuals and agencies face bounded rationality and that 

firms may use their biases in their marketing strategies. Those theories assume that firms are 

completely rational actors and, differently from individuals, are able to make logical and coherent 

choices based on the information they have available. This is, however, not always the case; firms 

are constituted by human beings that are not completely rational. In the same way individuals have 

bounded rationality, willpower and self-interest in their personal lives, they cannot get rid of them 

when running their business. Additionally, when a group of people get together (e.g., board of 

directors), they may also have specific bias. I will demonstrate below, several works sought to 

understand firms bounded rationality in these perspectives. I will address this topic in two different 

perspectives. First, bounded rationality of entrants in the market. Second, the bounded rationality of 

firms decision-making process.  

Maybe the first work on BA162 was on firms’ bounded rationality by Tor.163 In this work, he 

analyzes three characteristics of entries in the market. There would be a “prevalence of negative net 

                                                      
159 Amanda P. Reeves; Maurice E. Stucke, Behavioral Antitrust, 86 Ind. L.J. 1527, 1559 (2011) 
160 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 553 (Eyal Zamir & Doron Teichman ed., 2014) 
161 Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 999, 1012 (2014) 
162 According to Max Huffman, Marrying Neo-Chicago with Behavioral Antitrust, 78 ANTITRUST L.J. 105, 120 

(2012) 
163 Avishalom Tor, The Fable of Entry: Bounded Rationality, Market Discipline, and Legal Policy, 101 MICH. 

L. REV. 482, 568 (2002) 
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present value entry”, with “entrants’ insensitivity to predictors of future profitability” and resulting 

in “inferior average performance of startup entrants”.164 Indeed starting a business involves several 

risks and previous planning. Åstebro et al. show empirical evidence that demonstrate that 

entrepreneurship has “low median returns but with very high variance”, meaning that only a few 

entrants are very successful and the majority fails. 165 According to them, there are several reasons for 

the failure: (i) risk preferences (i.e., some people prefer to take risks over stability),166 (ii) 

overconfidence (i.e., individuals perceive the return too favorably),167 (iii) non pecuniary benefits 

(i.e., benefits like autonomy and control may drive their decision).168-169. Therefore, studies on the 

bounded rationality of entrepreneurship demonstrate that entries in the market are not always rational 

as antitrust theory would predict.170 Fixed categories for analyzing possible future entries (timely, 

likely and sufficient)171 may fail to predict real entries. 

Besides the bounded rationality of entrants, firms everyday decision-making process may also 

be affected by a certain limitation on rationality. Indeed, managers tend to be more rational than 

normal individuals because of their expertise172, even though there is evidence on “systematic 

judgement and decision errors by experts”.173 In some circumstances “market forces are strong 

enough to make the three ‘bounds’ irrelevant for predictive purposes” and “behavior [is] consistent 

with conventional economic assumptions. However, those cases are “fairly unusual”.174 Managers 

                                                      
164 Avishalom Tor, The Fable of Entry: Bounded Rationality, Market Discipline, and Legal Policy, 101 MICH. 

L. REV. 482, 568 (2002) 
165 Thomas Åstebro, Holger Herz, Ramana Nanda, & Roberto A. Weber, Seeking the Roots of Entrepreneurship: 

Insights from Behavioral Economics, 28 J. ECON. PERSPECT. 49,51 (2014)  
166 Thomas Åstebro, Holger Herz, Ramana Nanda, & Roberto A. Weber, Seeking the Roots of Entrepreneurship: 

Insights from Behavioral Economics, 28 J. ECON. PERSPECT. 49,54-57 (2014) 
167 Thomas Åstebro, Holger Herz, Ramana Nanda, & Roberto A. Weber, Seeking the Roots of Entrepreneurship: 

Insights from Behavioral Economics, 28 J. ECON. PERSPECT. 49, 57-61 (2014) 
168 Thomas Åstebro, Holger Herz, Ramana Nanda, & Roberto A. Weber, Seeking the Roots of Entrepreneurship: 

Insights from Behavioral Economics, 28 J. ECON. PERSPECT. 49, 61-64 (2014) 
169 For more on the topic of overconfidence and risk-seeking preferences, see Avishalom Tor, Boundedly 

Rational Entrepreneurs and Antitrust, 62 ANTITRUST BULLETIN (forthcoming Aug. 2016), 

https://ssrn.com/abstract=2841515 
170 Studies do not consider, though, the size of entrants. It seems that they address a more amateur (individual) 

entrants thant big conglomerates entrering in new markets.  
171 Department of Justice, 3. Entry Analysis (May 5, 2017), https://www.justice.gov/atr/3-entry-analysis 
172 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 546 (Eyal Zamir & Doron Teichman ed., 2014) 
173 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 547 (Eyal Zamir & Doron Teichman ed., 2014) 
174 Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and Economics, in 

BEHAVIORAL LAW & ECONOMICS 19 (Cass R. Sunstein ed., 2000) 

https://ssrn.com/abstract=2841515
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suffer from non-rational intra-firm selection.175 Looking at the whole firm as an organization, it is 

possible to identify evidence on both bounded rationality and movement to a more rational behavior. 

For example, Tor indicates that agents tend not to present endowment effect (when the individual 

values more what he or she has)176 and also less egocentric biases when dealing on behalf of the firm. 

Also according to him, evidence suggests that dominant firms and monopolists consciously may 

engage on high-risk, negative net present value predation under some circumstances.177 According to 

Arnaudo, “behavioural evidence supports the hypothesis that a dominant firm may consciously 

engage in high-risk, negative-net present value predation […].”178 

Boards also present (little) more rational behavior because they “benefit of multiple 

viewpoints, cumulative experience, and deliberation”.179 Despite this big picture of more rationality, 

there is evidence on how boards may make systematic errors, polarization and groupthink. 180 The 

economic situation of a firm may also contribute to a more or less rational behavior. As Tor indicates, 

companies losing market share may engage in non-rational predatory strategies that would differ from 

traditional antitrust theory.181 

Reeves & Stucke list forms by which firms may reduce their biases and heuristics: (i) 

implementing and updating learning, (ii) improve feedback mechanisms, and (iii) promote different 

values that affect behavior.182  

Regardless of their internal bounded rationality, firms do react to consumers’ bounded 

rationality.183 Having internal limitations on the decision-making process does not mean that firms 

                                                      
175 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 547-548 (Eyal Zamir & Doron Teichman ed., 2014) 
176 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 549 (Eyal Zamir & Doron Teichman ed., 2014) 
177 Avishalom Tor, Illustrating a Behaviorally Informed Approach to Antitrust Law: The Case of Predatory 

Pricing, 18 ANTITRUST 52, 55 (2003) 
178 Luca Arnaudo, The Quest for Behavioural Antitrust: Beyond the Label Battle, towards a Cognitive Approach, 

2013 DQ 77, 88 (2013) 
179 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 550 (Eyal Zamir & Doron Teichman ed., 2014) 
180 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 550 (Eyal Zamir & Doron Teichman ed., 2014) 
181 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 539, 554 (Eyal Zamir & Doron Teichman ed., 2014) 
182 Amanda P. Reeves; Maurice E. Stucke, Behavioral Antitrust, 86 Ind. L.J. 1527, 1542 (2011) 
183 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 543 (Eyal Zamir & Doron Teichman ed., 2014)  



 

 

 

International Workshop on Advances in Competition Policy Analysis | CRESSE & GDEC/IE/UERJ 

 

Draft 

October 1, 2017 

 

36 

cannot propose marketing strategies based on BE biases. Therefore, in the following Parts do not deal 

with the absolute rationality of firms but rather with their ability to implement marketing strategies 

adopting BE theory. For the purposes of choosing, implementing and evaluating those marketing 

strategies, however, I will consider market players as rational. My final argument is that, even if there 

may be some constraints on firm’s rationality, they have formal mechanisms to correct eventual 

limitation on their rationality.184 Due to firms’ more structured system of evaluation, and despite of 

their own problems, they behave more rationally than individuals do, because (at least large firms 

with which Antitrust is mostly concerned) have structure to hire specialists and draw more developed 

strategies.185 In other words, the fact that firms may have bounded rationality does not mean that they 

also cannot engage in rational plans and abuse of other clients (or suppliers) bounded rationality. 

5. Conclusion 

At the end of Thinking Fast and Slow, Kahneman gives a clear statement on the concerns that 

drive this work: 

 “Humans, more than Econs, also need protection from other who deliberately 

exploit their weaknesses[…]. Rational agents are assumed to make important 

decisions carefully, and use all the information that is provided to them. An 

Econ will read and understand the fine print of a contract before signing it, 

but Humans usually do not. An unscrupulous firm that designs contracts that 

customers will routinely sign without reading has considerable legal leeway 

in hiding important information in plain sight”186  

Behavioral Economics play an undeniably important role in the economy. Both the market 

and regulators are still learning about their own and others bounded rationality, willpower and self-

interest. And antitrust seems to be the place where they get closer. Together with market power, 

asymmetries of information and externalities, behavioral biases have been called the “fourth market 

failure”187 and even proposed to be a new category within antitrust – the Behavioral Exploitation188. 

                                                      
184 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 545 (Eyal Zamir & Doron Teichman ed., 2014) 
185 Avishalom Tor, The Market, the Firm, and Behavioral Antitrust, in THE OXFORD HANDBOOK OF BEHAVIORAL 

ECONOMICS AND THE LAW 546 (Eyal Zamir & Doron Teichman ed., 2014) 
186 DANIEL KAHNEMAN, THINKING FAST AND SLOW 413 (2013) 
187 Office of Fair Trading, What does Behavioural Economics mean for Competition Policy? 10 (March 2010). 

Available at: 

http://webarchive.nationalarchives.gov.uk/20140402142426/http:/www.oft.gov.uk/shared_oft/economic_research/oft12

24.pdf 
188 Max Huffman; Daniel B. Heidtke, Behavioral Exploitation Antitrust in Consumer Subprime Mortgage 

Lending, 4 WM. & MARY POL'Y REV. 77, 109 (2012) 
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Regardless of those innovative proposals, BE can definitely help agencies to identify abuses, evaluate 

transactions, design more efficient remedies.  

In the field of monopolization (or abuse of dominant position), agencies need to be aware of 

the increasing use of BE tools in the market, and that traditional microeconomic concepts and 

practices (what I call quasi-types) may not encompass all novel economic activities. On the contrary, 

they may bias authorities’ perception of the market.  

Of course, the use of BE within antitrust does not exclude the use of traditional 

microeconomics; it does not deny the whole evolution and the standards currently adopted, but seeks 

to fill the gaps where traditional economics does not do.189 Indicating that individuals face bounded 

rationality, self-interest and willpower does not deny microeconomics’ application190.  

The focus on BE practices must be based on empirical research. Suggestions for more 

regulation should be aware of the risk of bad understanding of human behavior. Any adoption of 

restrictions based on BE should be based on empirical research demonstrating the possible damages 

to competitors and consumers.191 This work is just the beginning of a research agenda. 

 

                                                      
189 Criticism on the use of BE in antitrust (as it normally occurs in other areas of L&E) assumes the denial of 

“older areas”. For criticism to the application of BE into antitrust, see Alan Devlin; Michael Jacobs, The Empty Promise 

of Behavioral Antitrust, 37 Harv. J. L. & Pub. Pol'y 1009, 1064 (2014) (arguing that “because it lacks a predictive 

component, behavioral economics adds nothing to competition policy beyond what empiricism has long contributed” and 

that “behavioral antitrust is malleable to the point of being meaningless”) 
190 Alan Devlin; Michael Jacobs, The Empty Promise of Behavioral Antitrust, 37 Harv. J. L. & Pub. Pol'y 1009, 

1015 (2014) 
191 Gregory Mitchell, Taking Behavioralism Too Seriously - The Unwarranted Pessimism of the New Behavorial 

Analysis of Law, 43 WM. & MARY L. REV. 1907, 2022 (2002) 


