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I. INTRODUCTION: DATA PORTABILITY BETWEEN PERSONAL DATA PROTECTION, 

CONSUMER PROTECTION AND COMPETITION LAW 

The right for data portability is at the core of the intersection of the data protection and 

competition debate, and have gained special attention following the first developments 

in Europe’s GDPR application and similar initiatives such as the California Privacy Act 

and legislation enacted in Brazil, Australia and Singapore, among others.  

Meanwhile competition scholars have consistently prompted portability as crucial a 

means of promoting entry, reducing switching costs and fostering innovation. In the 

data-driven economy, there is some common ground that data portability has as a key 

role in fostering competition in digital markets, especially due to its ability to promote 

entry in markets deemed as highly concentrated and difficultly contested.1 

Portability can be widely understood as an ex ante intervention to reduce switching 

costs, thus, promoting competition. It is not a novel regulatory solution and has been 

widely employed across sectors worldwide. In Brazil the case is no different – 

healthcare, telecommunications and financial services are examples of sectoral 

initiatives with apparent success.  

                                                           
1
 For example, reports by the OECD, European Commission and a Digital Competition Expert Panel from 

the UK all agree on this point: OECD. 2016. Big Data: Bringing Competition Policy to the Digital 

Era. https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf; Crémer, Jacques et al. 2019. 

Competition Policy for the Digital Era. 

http://publications.europa.eu/publication/manifestation_identifier/PUB_KD0419345ENN (September 6, 

2019); Digital Competition Expert Panel. 2019. Unlocking competition in the Digital Age (March 2019). 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547

/unlocking_digital_competition_furman_review_web.pdf.  

https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf


 

 

The recent enactment of the Brazilian General Data Protection Act (Lei Geral de 

Proteção de Dados and LGPD, in the Portuguese acronym) created the right to data 

portability, which is applicable to all agents developing activities which involve 

personal data, regardless of sector or industry.  

Overall, there will be some relevant challenges for data processing agents to implement 

the right to data portability. As provided today by Article 11 of the LGPD, data subjects 

have a right to expressly request the portability of their data to other service or product 

provider and there is a general duty of the data processing agent to comply with this 

request (unless there are legal or factual obstacles); portability should happen in 

accordance with sector regulation and respect intellectual property; there should be no 

costs for the data subject to request portability; and anonymized data is not portable.  

Besides the technical difficulties, there is a general impression that the LGPD has left 

multiple questions open. As such, LGPD expressly recognizes that portability ought to 

be further regulated by the yet-to-be structured National Data Protection Authority, 

especially with regard to minimum standards of interoperability, data security, 

minimum data storage periods and access in general.
2
  

To mention a few of these questions left open, it is worth recovering a recent effort by 

Facebook to compile questions and thus promoting the public debate on data 

portability.
3
 In such opportunity, the company presented a White Paper presenting the 

following questions: (i) what is data portability? (ii) which data should be portable; (iii) 

whose data should be portable? (iv) how show we protect privacy while enabling 

portability? (v) after people’s data is transferred, who is responsible if the data is 

misused or otherwise improperly protected? In addition, in interpreting the LGPD, one 

might question how the request and data transfer should occur; whether there are other 

limits to this right; etc.
4
 

                                                           
2
 Article 40 of the LGPD. 

3
 Egan, Erin. Charting the way forward: White Paper on Data Portability. 2019. 

https://fbnewsroomus.files.wordpress.com/2019/09/data-portability-privacy-white-paper.pdf.  
4
 Looking up to the European experience, the Working Party n. 29 has published guidelines on the right to 

data portability in the GDPR, assessing some of these questions. WP 29. Guidelines on the right to data 

portability. 2016. https://ec.europa.eu/information_society/newsroom/image/document/2016-

51/wp242_en_40852.pdf.  



 

 

Most of the pre-existent regulation of portability in Brazil revolves around specific 

sectoral directives providing the right to transfer data between service providers under 

very limited circumstances, and the overall protection of consumer law once such 

services were not executed adequately. Upon investigating those events, we find that 

Brazil’s previous experiences on regulating portability may be of use to guide and 

structure the debate that will follow the enactment of the LGDP and the implementation 

of the rights it provides. That may be especially relevant considering the questions left 

open by the LGPD. 

This paper aims at shedding light on the key elements of the implementation of 

portability in the healthcare, financial services and telecommunications industries in 

Brazil, with the purpose of collecting relevant features that may be useful to the 

aforementioned debate. More specifically, we analyzed the National Agency of 

Supplementary Healthcare (Agência Nacional de Saúde Suplementar, in the Portuguese 

acronym, ANS) regulation of portability of probationary-periods for healthcare plans; 

the Brazilian Central Bank’s (Banco Central do Brasil, or BCB) regulation of 

portability of financial services; and the National Telecommunications Agency’s 

(Agência Nacional de Telecomunicações, or ANATEL) regulation of number 

portability. 

Specifically, through the use of case studies, we assessed factors such as, (i) the 

regulatory and/or legal instrument involved in providing for portability, (ii) how the 

technical aspects were approached (e.g., as obstacles); (iii) the agents involved in the 

debate; (iv) whether data sharing was a key component to enable portability; (v) which 

data were subject to portability; (vi) how long did it take until the (early) completion of 

portability in the sectors; and (vii) general rules and limitations on the consumer right to 

portability.   

Considering that the LGPD expressly indicates that the regulation of data privacy shall 

be conducted in cooperation with multiple authorities, the implementation of portability 

will not be a sole quest by the National Data Protection Authority. And given the 

transversal aspect of the LGDP, as well as its potential interface with the antitrust and 

regulatory debate, the assessment proposed here may spill-over competition policy 

insights for data driven markets. 



 

 

II. PORTABILITY IN BRAZIL: WHAT HAVE WE SEEN SO FAR? 

II.1. HEALTHCARE 

In Brazil, healthcare services are carried out through a mixed system: the public 

universal access, and the so-called private supplementary insurance system, which 

involves public and private providers.  

Portability in the healthcare sector was first introduced by Law no. 9,656/1998, that 

regulated the provision of health plans in Brazil, and formally regulated in 2009, 

following the edition of Resolution no. 186 by the National Agency of Supplementary 

Health. In such context, portability was defined as the hiring of a private health plans5
.  

One can identify the promotion of competition as an underlying rationale of portability 

of probationary periods in healthcare and insurance plans. In the market for healthcare 

and insurance, the switching costs for consumers to change healthcare providers entail 

the loss of certain rights acquired throughout the contracting period, such as 

probationary periods and special adjustments derived from the duration of the contract 

between the consumer and the carrier. 

The explanatory memorandum that preceded Resolution no. 186 of 2009
6
 by the ANS 

explicitly states that despite its importance to mitigate information asymmetry in risky 

markets such as health insurance,
7
 “the absence of a portability mechanism makes the 

market less dynamic, ultimately inhibiting competition in the industry, generating a 

form of ex-post monopoly”. Such competitive effects were essentially deemed to be 

created and strengthened by the existence of transaction costs related to the fulfillment 

of a new probationary period when the beneficiary should exchange health plan carriers.  

A distinctive feature of portability, as regulated by the ANS, is that it does not demand 

the actual transmission of consumer data between healthcare providers: the users are 
                                                           
5
 The Resolution also included regulation on the so-called “Special Portability”, which was targeted at 

consumers of bankrupted or liquidated operators, as well as cases involving dismissals, death of the 

contract-holder, and the loss of the condition of “dependent”. Such consumers who are guaranteed 

assistance and coverage by similar healthcare plans. We will not deepen our analysis in such a category of 

portability, given it is generally motivated by extraordinary events, rather than “purer” consumer choice. 
6
 Explanatory Memorandum - Public Consultation no 29/2009. Available at: 

http://www.ans.gov.br/images/stories/Legislacao/consultas_publicas/cp_29_exposicao_de_motivos.pdf  
7
 Most relevantly, grace periods mitigate the risk that consumers will only seek healthcare assistance upon 

actual necessity, in detriment of the calculation of the risks that are essential to insurance coverage. The 

portability of grace periods aims at preserving such benefits without withholding competition by locking 

consumers in and creating irrational transactional and switching costs.  

http://www.ans.gov.br/images/stories/Legislacao/consultas_publicas/cp_29_exposicao_de_motivos.pdf


 

 

expected to terminate their current healthcare plans and provide evidence, before the 

new operator, that they were eligible to portability, i.e., continuance, of their 

probationary periods. The most relevant challenge provided by the original regime was 

related to the need to request the portability to a plan that was compatible in geographic 

coverage, price, and type of plan (i.e., individual, family covered etc.). Such 

compatibility features were in the core of a revision of Resolution no. 186 proposed by 

the ANS in 2011. Between the diagnosis presented by a Technical Chamber,
8
 stablished 

and the Committee, there were concerns that there were low indexes of regular 

portability, but rather high-level of circumstantial peeks, especially related to the cases 

of Special and Extraordinary Portability. As such, the ANS identified that the current 

state of regulation was creating difficulties for consumer to actually enjoy the right for 

portability.
9
 

In 2014, in line with the ANS’s formal regulatory guidelines to enhance competition 

among healthcare providers, the agency established a Working Group on Portability, 

which met several times in 2014 and 2015 before presenting a proposal to review 

Resolution no. 186 to the Directorates of ANS. Following further studies, which 

included a Regulatory Impact Analysis, a Seminar on Product Structuring held by the 

agency in late 2016, and meetings by agency committees
10

 until early 2017, the ANS 

submitted a new regulation to public consultation. A total of 437 agents provided 

contributions to the public consultation, including 252 healthcare providers, 55 industry 

associations and representative entities, and 55 consumer protection organizations. 

Operational aspects were the most recurrent concern presented by contributors, 

including the format of the request for portability, the period provided for operators to 

formally accept or deny the portability, the validation of the portability by the execution 

of a new contract between consumers and operators. ANS addressed the contributions 

                                                           
8
 Minutes of the Meetings are available at http://www.ans.gov.br/participacao-da-sociedade/camaras-e-

grupos-tecnicos/camaras-e-grupos-tecnicos-anteriores/camara-tecnica-de-portabilidade-de-

carencias?highlight=WyJybiJd  
9
 See, for example, de Presentation presented by ANS in the 1

st
 Meeting of the Committee of the 

Regulation of Product Structure, held on March 17, 2017. Available at: 

http://www.ans.gov.br/images/stories/Particitacao_da_sociedade/2017_comite_estrutura_produtos/reunia

o_1_apresentacao.pdf.  
10

 The Committee of the Regulation of Product Structure included representatives from the ANS, as well 

as representatives from the industry (companies and associations).  

http://www.ans.gov.br/participacao-da-sociedade/camaras-e-grupos-tecnicos/camaras-e-grupos-tecnicos-anteriores/camara-tecnica-de-portabilidade-de-carencias?highlight=WyJybiJd
http://www.ans.gov.br/participacao-da-sociedade/camaras-e-grupos-tecnicos/camaras-e-grupos-tecnicos-anteriores/camara-tecnica-de-portabilidade-de-carencias?highlight=WyJybiJd
http://www.ans.gov.br/participacao-da-sociedade/camaras-e-grupos-tecnicos/camaras-e-grupos-tecnicos-anteriores/camara-tecnica-de-portabilidade-de-carencias?highlight=WyJybiJd
http://www.ans.gov.br/images/stories/Particitacao_da_sociedade/2017_comite_estrutura_produtos/reuniao_1_apresentacao.pdf
http://www.ans.gov.br/images/stories/Particitacao_da_sociedade/2017_comite_estrutura_produtos/reuniao_1_apresentacao.pdf


 

 

and indicated which were included in the updated of the regulation, as detailed in the 

Report of the Public Consultation.
11

  

In 2017, ANS reviewed the portability regulation once again. Between August and 

September of that year, the agency made available the Public Consultation no. 63/2017 

to address certain vulnerabilities that were identified in the current framework for 

portability. Prior to launching the public consultation, the ANS, through its Committee 

of the Regulation of Product Structure, held three meetings with players from the sector. 

The summary of those meetings
12

 indicate that some of the sensitive issues regarding 

the matter  involved the time window available for consumers to exercise their 

portability rights (limited to a 4-month period), which was not of the knowledge of most 

of them; the mandatory compatibility between healthcare plans was raised given the fact 

that an specific line of plans (the one without hospital and ob-gyn coverage) was rarely 

available, hampering portability; as well as the expansion of portability rights to 

beneficiaries of collective company plans, which comprised almost 70% of the totality 

of plans.
13

  

The discussion was therefore centered in making portability more accessible, either 

formally or concretely. Most of private actors’ contributions grasped the need to balance 

such an expansion of accessibility with the mitigation of moral hazard and the assurance 

of allocation of the risks and mutuality of the sector, as we identify that players were 

worried portability would stand on flexible grounds of compatibility among the 

different plans available. Furthermore, players were presented possible solutions for the 

issue of compatibility, including rules restricting an extended probationary period for 

upgraded benefits not available originally and promoting price compatibility.
14

 

In December 2018, Resolution no. 438 was approved and came into force in June 2019, 

providing new rules for portability in healthcare services. Most relevantly, the 

Resolution expanded portability rights to consumers that had collective/company 

healthcare plans, provided a more thorough regulation involving dental plans, as well as 

                                                           
11

 ANS Final Report on Public Consultation no. 34 of 2009. Available at 

http://www.ans.gov.br/images/stories/Legislacao/consultas_publicas/cp_34_relatorio.pdf.  
12

 Meetings of the Committee for the Regulation of Product Structure dated of March 17, 2017; May 23, 

201 and July 5, 2017. 
13

 Minutes of the Meeting held on March 17, 2017. 
14

 Minutes of the Meeting held on July 7, 2017. 

http://www.ans.gov.br/images/stories/Legislacao/consultas_publicas/cp_34_relatorio.pdf


 

 

plans subjected to the so-called special portability regime. We have identified that 

following the new rules, protests related to portability of probationary periods 

accounted for just over 1% of formal complaints addressed to the ANS related to 

healthcare plans.
15

 

Despite the long-run experience followed by recent adjustments in regulation of 

portability in healthcare industry in Brazil, we find that the specificities of the sector 

pose great challenges to identify key commonalities with the yet be regulated right to 

data portability, as debates held are not directly related to the portability of personal 

data. Most relevantly, however, the ANS experience shows the difficult task involving 

the conciliation between portability of any sort and a preexistent regulatory framework 

that may also involve, as is the case of the healthcare sector, prudential matters, risk 

allocation and market security. Also, in the healthcare sector, the evolution of the 

portability regulation throughout the years indicates a clear conflict between expanding 

the coverage of the portability right, in order to both protect the rights of a greater 

number of consumers and, consequently, to foster competition more efficiently, and, in 

the other hand, the economic sustainability of the health insurers. 

 

II.2. FINANCIAL SERVICES AND CREDIT 

Portability in the Brazilian financial sector is threefold into salary portability, credit 

portability and personal data portability. The latter was the first to be provided by 

Resolution no. 2,835 of the Central Bank of Brazil (in the Portuguese acronym, "BCB"), 

in 2001. Salary portability followed in 2006 (Resolution no. 3,402), and credit 

portability, despite formal provisions since 2006, portability was effectively introduced 

in 2013, by Resolution no. 4,292.  

Portability in the banking industry was first introduced in Brazil in May 2001, by the 

introduction of a rule according to which financial institutions were required to provide 

their clients with their cadastral information upon their request in up to 15 days. Such 

information comprised name, name of the parents, nationality, birthdate, gender, marital 

status and name of the spouse, profession, ID number and taxpayer ID number (CPF). 
                                                           
15

 According to the Index of Complaints of ANS, available at http://www.ans.gov.br/planos-de-saude-e-

operadoras/informacoes-e-avaliacoes-de-operadoras/indice-de-reclamacoes.  

http://www.ans.gov.br/planos-de-saude-e-operadoras/informacoes-e-avaliacoes-de-operadoras/indice-de-reclamacoes
http://www.ans.gov.br/planos-de-saude-e-operadoras/informacoes-e-avaliacoes-de-operadoras/indice-de-reclamacoes


 

 

In addition to the client identification, financial institutions were required to provide the 

average account balance, the register of loans, financing operations and leases before 

the bank, including maturity and amount, as well monthly average regarding other 

investments and financial assets. The Resolution also set that such information might be 

provided to third parties upon prior authorization of the client. 

Later on, when the BCB published Resolutions no. 3,401 and 3,402 in September 2006. 

The first one changed the wording on Resolution 2,835 of 2011, replacing the word 

“might” to “must” in the provision that indicates that, upon prior authorization of the 

client, financial institutions must furnish information to third parties. Such subtle change 

is said to be the basis for credit and salary portability.  

Resolution no. 3,402 required financial institutions to promote, without charge, the 

portability of credit between salary accounts and other accounts belonging to the same 

individual, which is popularly regarded as salary portability. In practical terms that 

meant that a company could choose to deposit all employee salaries to accounts of a 

financial institution of its choice and, without charge, individuals could choose to have 

the sum automatically transferred to a personal account of another bank.  

In 2018, the CMN edited the Resolution no. 4,639, the BCB proposed a Circular 

indicating the adjustments in the proceedings of information flow that were required to 

provide salary portability. According to information provided by the BCB, the measure 

aimed at enhancing consumer experience and boosting competition in the sector. Most 

relevantly, the BCB suggested that not just the financial institution originally 

responsible for the deposit of the salary, but the financial institution of choice, should be 

able to receive portability requests. Securement of the authenticity of the identity and 

information provided were addressed by the BCB by requiring financial institutions 

minimum content of the portability requirement as well as the obligation to structure an 

electronic channel of communication between the salary bank and the credit bank.
16

 The 

latter was especially required to secure the identification of the beneficiary of salary 

                                                           
16

 Portability required the exchange of name, personal ID and CPF of the beneficiary, CNPJ of both 

financial institutions, including, for the recipient, number of the account and agency. In the case of salary 

portability, the name and CNPJ of the company that required the deposit in the salary bank. See, Circular 

no. 3,900/2018 BCB. 



 

 

portability, as a means to ensure the security of the procedure and the allocation of 

operational risks between institutions.
17

  

Credit portability – that is, the possibility to transfer financial transactions from one 

lending institution to another - was only effectively introduced in Brazil in May 2014, 

when Resolution 4,292 of 2013 came into force. According to information provided by 

the BCB, from 2006, following the enactment of Resolution no. 3,401, until 2012 credit 

portability was practically unknown to the majority of consumers. But between 2012 

and 2013, there was a considerable growth in portability requirements,
18

 which led the 

BCB to review its regulation. According to the new wording of the regulation on 

portability, and drifting apart from the previous regulation, all transactions and 

information exchange should be made electronically, between banks, although there is 

no indication in the norm indicating the specifics of such procedure.  

Among the three, credit portability was considered the most complex procedures, since 

it entails not just the transfer of data, but means, in practical terms, the request of an 

early liquidation of transaction before one bank, and the execution of a new one before 

another bank, without bearing the costs and taxes of such transferring. As portability of 

personal information and salary, it led to exchange of information between banks, 

which could ultimately improve the credit scoring and the overall supply of financial 

services.
19

  

According to the BCB in 2017, there were a total of 2.1 million request of credit 

portability, which represented a 93.7% increase in relation to 2016. 
20

 In 2018, that 

number grew 62.7% reaching 3.62 million request that summed around BRL27.7 billion 

in transactions. The BCB informed that around half of such requests are effectively 

executed, and around a third of the transactions end up being renegotiated before the 

original institution or discontinued due to incompatibility of data – the remaining are 

canceled or withdrew by consumers.
21

 

                                                           
17

 Explanatory Memorandum, Circular 3,900/2018, BCB. 
18

 Queda nas tacas de juros dos bancos públicos e Lei 12703 que prevê portabilidade de crédito 

imobiliário. 
19

 Rodrigues, G. A. Portabilidade de Crédito e Spread Bancário: Uma Evidência do Mercado Brasileiro. 

Insper Instituto de Ensino e Pesquisa: Dissertação (Mestrado), 2017, p. 22. 
20

 BCB, Relatório da Economia Brasileira, 2017 p. 32. 
21

 BCB, Relatório da Economia Brasileira, 2017 p. 33. 



 

 

Studies support that credit portability had a positive effect in the reduction of spread and 

the fees applicable to individual clients, in comparison to corporate clients, which were 

not covered by Resolution 4,292 and did not enjoy credit portability.
22

 The 

sustainability of such a movement over time, however, is not uncontroversial, since 

some suggest that it could lead to “rate wars” between the banks and an ultimate 

instability of the credit system.
23

 

Portability of financial services between financial institution through stimulating 

consumers to contract with a wider range of banks, and the consequent enhancement of 

their bargaining power and conditions to choose a better fitting institution to their 

preferences was said to be an important feature of BCB’s policy to promote a 

competitive environment in the sector.
24

.  

As was the case for healthcare sector, financial services are heavily regulated in Brazil, 

and portability of client data could entail substantial effects in the allocation of risks and 

in prudential regulation, as the promotion of competition between financial institutions 

that could result of portability rights is necessarily accompanied by the need to ensure 

stability in the financial sector.  

The experience with the regulation of portability of financial services will, on the other 

hand, be of use as the BCB starts to introduce the implementation of open banking in 

Brazil. Open banking is an specific issue and is gathering much debate worldwide. For 

the purposes of this article we briefly present the proposed framework for 

implementation in Brazil.  

In April 2019, the BCB published a set of guidelines (Notice no. 33,455/2019) that will 

serve as the framework for open banking regulation, which is expected to be 

implemented in the second half of 2020. The BCB defined the initiative as the sharing 

of data, products and services by financial institutions and other authorized institutions, 

                                                           
22

 According to Gabriela Rodrigues, “[u]pon examining the behavior of the group not impacted by this 

resolution, it is noted that the spread has grown year after year after the change in portability legislation, 

while the spread applicable to the treated group shows a downward trend, within a year after the 

implementation of the new portability rules” (translated from Portuguese by the authors). See Rodrigues, 

G. A. Portabilidade de Crédito e Spread Bancário: Uma Evidência do Mercado Brasileiro. Insper 

Instituto de Ensino e Pesquisa: Dissertação (Mestrado), 2017, p. 30. According to Almeida,  
23

 Almeida, D. F. Competição entre dinâmica individual e coletiva em modelos de agentes econômicos. 

Universidade de São Paulo: Dissetação (Mestrado), 2015, p. 64. 
24

 BCB, Relatório da Economia Brasileira, 2017, p. 122. 



 

 

at the discretion of their clients through opening and integrating information systems 

platforms and infrastructures in a safe, agile and convenient manner. According to the 

Notice, open banking can increase efficiency in the credit and payments market in 

Brazil by promoting a more inclusive and competitive business environment, while 

preserving the security of the financial system and the protection of consumers. 

The scope of the model to be adopted in Brazil shall include financial institutions and 

payment services that will be sharing data such as location of service, product 

characteristics, terms and conditions executed, financial costs, customer registration 

data. customer transactional data (e.g., data related to deposit accounts, credit 

operations, other products and services provided to the customers), and data on payment 

services (e.g. payment initiation, funds transfers, payments for products and services). 

The specifications of the sharing procedures, such as the minimum content to be shared, 

the interoperability requirements, security issues as well as the instruments to obtain 

client consent will be subject to regulation.  

Despite our superficial analysis of the topic, we find that the still unregulated open 

banking initiatives seem to be the closest we get to the scenario we anticipate for data 

portability in Brazil, as they stem from while driving apart the traditional portability 

experiences in healthcare, telecommunications and the financial sector itself. As the 

early movements from the BCB show, it will require very thorough sector-specific 

regulation, which could be the path to be followed by several other authorities and 

regulatory agencies. 

 

II.3. TELECOMMUNICATIONS 

In the telecommunications sector, portability is provided to telephone number (also 

known as “number portability”), as customers are given the option to change service 

providers while carrying on the same phone number. The implementation of number 

portability is provided by ANATEL’s regulation since 1998, in the first Number 

Regulation (Resolution no. 83). Likewise, portability was provided, in similar terms, on 

the regulatory framework for mobile services providers (in the Portuguese acronym, 

“SMP” – Resolution no. 301/2002 and Resolution no. 426/2005) and fixed-line 

providers (in the Portuguese acronym, “STFC” – Resolution no. 316/2002).  



 

 

On April 13th, 2006, in order to comply with those provisions, ANATEL’s Decree no. 

172 created a working group with the aim of proposing a unified regulation on number 

portability (applied to both STFC and SMP services). The working group was 

composed with ANATEL members and crafted a basic text – with some core provisions 

already chosen by ANATEL (e.g. portability should be implemented for the STFC and 

SMP, it should be non-discriminatory, the number of times the user requests portability 

should not be limited and it may be charged)
25

. By September 6th, ANATEL opened the 

Public Consultation no. 734 for e-mail and physical contributions,
26

 and held five Public 

Hearings (two in São Paulo, and the other three in Brasília, Rio de Janeiro and 

Fortaleza).
27

 As a result of the proceeding, with the analysis of the contributions by the 

working group and approval by ANATEL's Consulting Board, Resolution no. 460/2007 

was enacted in March 2007 (only eleven months after the beginning of the project).  

Overall, number portability is the faculty provided for STFC and SMP users to keep the 

same telephone number ("Access Code" as named by ANATEL's Regulation) even if 

they change the provider, the address (if the provider and the local area is the same) or 

their plans (within the same provider). This is the core of number portability, and, 

although subject to Public Consultation, did not suffer any changes, becoming Articles 

7 and 8 of the Resolution no. 460.  

Before moving on to present some features of the norm, one should explore the purpose 

behind it. As already mentioned, by the time of its implementation, ANATEL had 

already recognized portability as a consumer right. In this sense, the purpose of this 

right was not explored at length during the internal proceeding at the telecom agency. 

Nonetheless, in two opportunities, when presenting the matter to ANATEL 's Board of 

Directors, portability was mentioned as a measure to promote competition in these 
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 The basic premises of number portability are in page 3 from ANATEL’s Internal Proceeding no. 

535000202932006. 
26

 Altogether, ANATEL received 974 contributions, which can be retrieved from ANATEL's SACP 

website. Due to the purpose and limits of this research, this article should only selectively review of the 

contributions - from Informe no. 24/2007 (page 189 from ANATEL’s Internal Proceeding no. 

535000202932006), which summarized the contributions and how they were incorporated in the final 

version of the Resolution. 
27

 The questions and answers from these Public Hearings can be found at: 

https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=126250&assunt

oPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/biblioteca/publicacao/manual_pergunta

s_respostas.pdf.  

https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=126250&assuntoPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/biblioteca/publicacao/manual_perguntas_respostas.pdf
https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=126250&assuntoPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/biblioteca/publicacao/manual_perguntas_respostas.pdf
https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=126250&assuntoPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/biblioteca/publicacao/manual_perguntas_respostas.pdf


 

 

regulated services
28

. Also, during the presentations held during the Public Hearings
29

, 

fostering competition was one of the four benefits appointed as stemming from 

portability – although the other 3 may also be understood as side consumer benefits 

associated with more competition: more consumer flexibility, price decreases and more 

quality. Thus, one may assume that number portability is a consumer's right with 

relevant competition implications.
30

 

Technically, portability depends on the use of common a database with information 

related to the networks and the ported numbers, this information is necessary for the 

correct call routing. In Articles 22 to 30, the Resolution no. 460 adopts a centralized 

approach (as opposed to peer-to-peer approaches) named “All Call Query”, which 

means there is a common reference database (in its Portuguese acronym, "BDR") with 

information on every ported numbers, managed by an Administrative Entity. Each 

provider, for its part, should have access to this common database and, departing from 

it, build its own operational database (in its Portuguese acronym, "BDO"). The BDO is 

a necessary measure for the call routing, since it should be consulted every time a 

person makes a call.
31

  

In this sense, it may be stated that the exercise of number portability depends on some 

type of data sharing. The data registered in the BDR and the BDO, however, only 

relates to ported numbers and other network specifications. Additionally, there is 

another relevant type of data sharing carried out during the process of portability: the 

consumer's personal data is transferred for authentication. Thus, each time a consumer 

requests portability to a new phone provider, they should indicate some personal data 

(name, ID, address, number and the name of the original provider). With this data, the 
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 Pages 36 and 199 from ANATEL’s Internal Proceeding no. 535000202932006. 
 

29
 The complete presentation may be retrieved from: 

https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=125929&assunt

oPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/acontece_anatel/palestras/audiencia_po

rtabilidade_numerica.pdf.  
30

 Two articles of the Resolution interestingly illustrate the interface between the consumer right to 

number portability and free competition: Article 12 enables providers to petition to ANATEL to report 

anticompetitive behavior between the providers and Article 21 outlaws commercial practices which 

hinder the free competition during the transactions aimed at enabling portability. 
31

 Articles 23-25 of Resolution no. 460.Also, the centralized model created the role of the "Administrative 

Entity", an independent agent which would be responsible for managing the proceedings associated with 

portability (for example, guarantee technological solutions for number portability), as well as maintaining 

the BDR (Articles 33-38). Thus, in this model, providers need to hire the Administrative Entity in order to 

implement portability. ABR Telecom (Brazilian Association on Telecommunications Resources), an 

association integrated by the main telecom providers in Brazil, was appointed as the Administrative 

Entity responsible for number portability in Brazil.  

https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=125929&assuntoPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/acontece_anatel/palestras/audiencia_portabilidade_numerica.pdf
https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=125929&assuntoPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/acontece_anatel/palestras/audiencia_portabilidade_numerica.pdf
https://www.anatel.gov.br/Portal/verificaDocumentos/documento.asp?numeroPublicacao=125929&assuntoPublicacao=null&caminhoRel=null&filtro=1&documentoPath=/acontece_anatel/palestras/audiencia_portabilidade_numerica.pdf


 

 

new phone provider validates the request with the original phone provider, by 

confirming if the data provided matches that of the original phone provider.
32

 This is a 

fraud-prevention measure. Interestingly, the Resolution appoints the right to personal 

data privacy as a right of the consumer which request number portability.
33

 

In addition, the regulation shaped the right to number portability in some important 

ways. According to Article 14, consumers may be charged for portability in some cases, 

with a cap value provided by ANATEL.
34

 However, only the new provider may charge 

for the operation of the portability process, whilst the original phone provider may not. 

Also with regard to the portability request, the Resolution affirms it implicates the 

termination of the contract with the previous provider and the beginning of the new 

one,
35

 but could not generate an interruption of the service (unless for the transition 

period, which may only last up to 2 hours).
36

 In order to guarantee the effectiveness of 

number portability requests, the Resolution: (i) limited utmost the legal exceptions to 

deny portability requests
37

; (ii) enacted a maximum period for implementation of three 

working days following the portability request
38

; (iii) did not adopt the suggestion by 

providers during the Public Consultation to create a prohibition period after the 

portability, in which the user would have to stay in the new provider after the 

proceeding; (iv) and also created sanctions for those agents non-compliant with the 

Resolution.
39

 

Finally, portability is highly related to technical matters such as network management. 

Due to the major adaptations needed to implement portability, two features of the 

Resolution no. 460 should be highlighted. For one part, the norm provided a complete 
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 Articles 23-25 of Resolution no. 460. 
33

 Article 10, IV of Resolution no. 460. 
34

 Despite this rule being questioned by multiple players during the Public Consultation - with multiple 

players arguing that as a consumer’s right, it should be free, ANATEL concluded this would modify the 

Resolution’s core provisions. 
35

 Article 44 of Resolution no. 460. 
36

 Article 56 of Resolution no. 460. 
37

 Article 52 of Resolution no. 460. The three opportunities a provider may deny a portability request are: 

(i) incorrect or incomplete data; (ii) invalid number; or (iii) ongoing portability request. During the Public 

Consultation, providers argued there should be wider exceptions, to cover indebted consumers, suspected 

fraud ou suspended service. ANATEL denied such contributions, asserting that, withing the current 

regulatory scenario, such consumers were not prevented from cancelling a plan with a provider and 

qualifying for another.  
38

 Article 53 of Resolution no. 460. Again, the maximum periods suggested was questioned by providers 

in the Public Consultation – but ANATEL stated they were set from international experience and were 

feasible.  
39

 Article 63 of Resolution no. 460. 



 

 

map for implementation, with the creation of a five-stage highly detailed proceeding, 

with multiple interim deadlines.
40

 Also, it created the Group for Portability 

Implementation (in its Portuguese acronym, GIP), which was responsible for 

coordinating the implementation proceeding, specifying operational and technical 

details associated with it, as well as choosing the Administrative Entity.
41

 The 

regulatory implementation period was to last for eighteen months, with the full 

activation of number portability in the whole country by the end of 2008. Since its 

enactment, the Resolution no. 460 has not been reviewed and there were, in total, 

43.994.033 portability requests in the STFC and SMP services carried out.
42

 

Overall, the experience with number portability in Brazil represents a rich case study on 

portability implementation. First, it creates a portability proceeding with a high level of 

detail, creating a set of consumer rights and guarantees associated with it. Second, it 

draws upon interesting measures to tackle with the technical and network challenges 

associated with number portability enactment (such as, the role of the Administrative 

Entity, GIC and the implementation deadlines). Third, the Public Consultation provides 

a rich material for analysis, with over 900 contributions, since many telecom players 

were engaged with it in order to improve the initial regulatory text. Although the present 

study did not aim at evaluating the level of effective collaboration of such proceeding, 

the first impression by reading its final report is that ANATEL was reluctant to accept 

changes within core elements of the Resolution (such as its centralized nature, its free 

availability and other restricting suggestions), but the initial draft was improved in 

wording and intelligibility with the proceeding. 

 

 

III. FINAL REMARKS: WHAT TO EXPECT. 

Our analysis shows that, despite the particularities of each sector specific experience, 

there are some common features among the regulation of such consumer rights to 

portability - and the procedures that preceded its design - in the healthcare, financial 

services and telecommunication sectors. Table 1 below summarizes such features. 

Moreover, from the analysis, we present some insights as to how we can draw upon to 
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 Articles 70-77 of Resolution no. 460. 
41

 Articles 68-69 of Resolution no. 460. 
42

 The data is available at: https://www.anatel.gov.br/dados/controle-de-qualidade/portabilidade.  

https://www.anatel.gov.br/dados/controle-de-qualidade/portabilidade


 

 

outline the new right for personal data portability provided by the LGPD as well as 

possible developments to its particular applicability in digital markets.    

 

TABLE 1 – PORTABILITY FEATURES 

 HEALTHCARE FINANCIAL SERVICES NUMERIC 

PORTABILITY RIGHTS 

Cost  Free of charge Free of charge May be charged 

Format of Request 

Termination of 

previous contract. 

Request before new 

provider. 

Requested before either the 

original financial 

institution or the new 

financial institution. 

Request before the 

new phone provider, 

which shares data 

with the original 

phone provider for 

authentication. 

Period for the 

provider to respond 

to request 

10 days 

15 days (for personal 

information portability) 

10 days (for salary 

portability) 

 

3 days
43

 

Data transmission? No. Yes 
Yes, register data and 

ported numbers 

Data required N/A 

Personal information, bank 

account data, financial 

records (for credit 

portability). 

Name, RG or CPF 

and number. 

Necessary 

cancelation of the 

previous service? 

Yes 

No (personal data and 

salary portability) 

Yes (credit portability) 

Yes  

General restrictions 

Window period 

(expanded as of 

2019) 

Price and coverage 

compatibility. 

Type of healthcare 

plan. 

 

Acceptance by the new 

financial institution (for 

credit portability) 

Little  

REGULATORY PROCESS 

Public Consultation Yes No Yes 

Public Hearing No No Yes 

Time before 

enactment of the 

applicable norm 

~7 months N/A 11 months 

    

Source: ANS, BCB, ANATEL. Prepared by the authors. 

One of the key issues that we could identify across the three sectors is the fact that 

portability was essentially regulated as consumer right, and as such, depended on 
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 Resolution no. 460 provided that exceptionally during the first months of implementation, the term 

would be of 5 days. 



 

 

consumer request, followed by, most generally a discretionary termination of the 

original service agreement (the only exception being the so-called “special portability” 

regulated by the ANS and applicable to cases of liquidation of bankruptcy of healthcare 

carriers). As such, portability ultimately worked, as expected, as a means to provide 

greater bargaining power for costumers to push for renegotiation of their contracts.
44

  

When we think about the potential developments of such previous experiences to the 

regulation of data portability in the digital economy a possible reflection could concern 

the usual framework for contractual relationships applicable between user-consumers 

and service providers and platforms: would the somewhat “fluid” relationships provided 

by the adherence to terms of use, rather than bound to rigid agreements and contractual 

obligations stand as a disincentive for users to request portability of their personal data? 

And what about the fact that most user-agreements do not entail specific costs to be 

borne by users (the “zero cost” services)? Indeed, the incentives to switch services or 

platforms are still unclear in the digital economy, especially if compared to “traditional” 

sectors. 

More specifically, we find that each of the previous experiences provide a fruitful 

ground for discussing the future outline of data portability in Brazil. The healthcare 

experience and the regulatory developments led by the ANS indicate as sensitive topics 

both the challenges of expanding access to data portability and the difficulties in 

regulating product compatibility. The constant updates to ANS’s Resolution no. 

186/2009 over the course of 10 years indicate the agency’s will to provide portability to 

an increasingly comprehensive group of costumers, holding each time, a more diverse 

range of healthcare plans. Conversely, the ANS found the need to better and more 

effectively regulate compatibility rules, so that both consumers and healthcare plan 

providers were not heavily burdened.  

If we try to transplant that reflection to personal data portability in digital markets, we 

will be inevitably be faced with the challenge to define service compatibility among 

tech services and platforms, which could entail difficulties that surpass API 

compatibility and interoperability requirements, and lead practitioners to the much 
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 As mentioned before, as a result of such movement, in the financial sector, for example, around 1/3 of 

the credit portability requests result in renegotiation of the original terms and conditions by the original 

financial institution (See BCB, Relatório da Economia Brasileira, 2017 p. 33). 



 

 

avoided task of determining the level of substitutability between services provided by 

such players. Also, the question of whether portability should only be entailed for 

compatible and competing services is still an open question. 

The financial service sector shares with healthcare a common feature that enunciates 

some of the challenges that will be faced as data portability is effectively provided and 

regulated in Brazil in the coming future. In both cases, portability was caught in the 

crossfire of the strengthening of consumer rights and expansion of customer choice and, 

on the other hand, the bargaining power with the mandated regulatory need to promote 

stability and the allocation of systemic risks between market players, and most 

relevantly, incumbents.  

Finally, in the telecommunications sector, some interesting features of the right to data 

portability and of the implementation proceeding also should be highlighted. First, the 

regulation provides that number portability should be non-discriminatory and not 

violate data privacy. Regarding the proceeding, in recognizing the technical and 

operational matters associated with number portability, the Resolution no. 460 should 

be praised for proposing a seriatim adaptation period with the Entity responsible for 

guiding the implementation. Also, interestingly, despite the length of the Resolution and 

high number of contributions received during the Public Consultation (with over 900), 

the norm debates lasted only for 11 months. 

Healthcare and financial services are just examples of economic activities that are 

intensely regulated and in which portability rights can pose a threat to systemic risks 

and prudential regulation, as well as the efficiency of state intervention. Insurance, 

public services and infrastructure, education, are just a handful of additional sectors that 

might, more or less, pose similar challenges. As competition policy, data protection and 

consumer protection are both transversal and will inevitably need to be developed in a 

manner that is coexistent and coherent with sector-specific regulation. As a “crossroad” 

between the three, portability will undoubtedly need to be reconciled with regulation, 

and as healthcare and financial services (in the case of the latter, most recently, with 

open banking) show, that can be an arduous task. 

Overall, the review of different sectorial experiences has revealed an underlining 

common concept of portability that revolves around enabling consumers to switch 



 

 

service providers, in a quest for better price, quality and overall commercial conditions, 

in such a way that they are not deprived of individual-based advantages that derive from 

their (usually longstanding) contractual relationship. That is the case, in our analysis, of 

credit score and registration data, probationary period and personal phone number. 

Broadly speaking, it is a consumer right with the aim of reducing switching costs. As 

such, despite the fact that fostering competition in the markets appears as one of the 

ultimate goals of portability regulation, we are not sure that suffices to define, determine 

and guide further regulation of such right. Thereupon, and considering the highlight of 

consumer and individual empowerment in modulating portability rights in Brazil, we 

can even question ourselves if there are other sectors that have witnessed similar 

experiences without naming it explicitly as “portability”, but rather as a general 

consumer right provision. 

Indeed, we are faced with a “chicken or egg” problem, since it is unclear whether, in 

this case, wider consumer choice prompts competition or the other way around. We do 

see a strong element related to the promotion of competition, more specifically 

promoting throughout the entire contractual relationship, not just upon first executing 

the contract. But considering the specific sectors which witnessed portability 

experience, the sensitivity of the economic activities fostered and regulated, the wide 

public debate and participation in the discussions surrounding most cases of portability, 

it seems to us that portability was ultimately designed to protect consumer rights (in 

constitutionally regulated services), rather than necessarily promote a less concentrated 

or a competitive market. 
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