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1- Introduction 

The Law No. 4,137 of September 10, 1962 that created the Administrative Council 

for Economic Defense (CADE), the first antitrust authority in Brazil, was also the third 

oldest Law on the subject in the Americas. On the continent only the Competition Act of 

Canada (1899) and the  Sherman Act (1890) are older. This statute was enacted in 1962, 

in the broad package of the "Basic Reform Program" instituted in the João Goulart 

Government.  Although a modern competition authority with autonomy, staff and 

technical capability had to wait the liberal reforms of the 1990s, it was a restructuring 

of the old model. CADE, nevertheless many organizational changes, it has survived for 

more than half a century through a very turbulent period of Brazilian history.  This paper 

discusses some hypothesis about the beginning of antitrust legislation in Brazil. It also 

presents how CADE was created and how it survives through a period when competition 

was not considered an important issue in Brazil. Finally it discusses the emergence of a 

new antitrust law and a modern antitrust authority in the 1990s. 

This paper argues that: 

The military governments considered superfluous promote competition in Brazil. 

Developing policies, particularly industrial policy was view as a priority. Prices could 

always be controlled directly by stablishing prices caps for some products or by direct 

contacts from the executive with the owners or chief executives of large Brazilian and 

transnational companies. Competitive policy was a minor part of national development 

plans in this period. CADE had little autonomy and was an executive branch embedded 

on government policy.  Nevertheless, it was considered a useful instrument of public 

policy and was regularly used in a complementary way to policies of direct intervention. 

In the eighties Brazilian economy has suffered several economic crisis. The country 

had to deal with a large external debt and an acceleration of domestic inflation. In the 
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outset of the military regime the government's option for direct market control was 

consolidated and exhaustively used. After democracy was resume, on the new regime, 

that was know as the New Republic (Nova Republica), mainly, after the failure of the 

Cruzado Plan in 1987, the first attempt to stabilized Brazilian huge inflation with an 

heterodox plan, the developmentalist policies lost their support from the society.  

Gradually the government intervention began to move from direct action in price 

control to rely in a more competitive environment.  In the 1990s, on the agenda of liberal 

reforms was the setting up of a antitrust law. But Brazil already had an institutional 

framework that could be adapted for the new challeges.  Due to this peculiar 

combination, and creation of a new Brazilian Antitrust Law and the transformation of 

CADE in a modern antitrust agency was also a mix of foreign antitrust legislation and the 

old issues of antitrust that were debated in Brazil since the 1940s. 

2 – The Early Idea of Antitrust in Brazil: CADE firsts Years 

CADE- Administrative Council of Economic Defense was created in 1962 as an 

administrative body that was subordinate directly to the council of ministries, to be 

responsible for investigate, judge and punish the abuse of economic power and other 

antitrust offences in Brazil1. The history prior to 1962 illustrates the mishaps and 

victories of legislators, which made it possible to propose a Bill (No. 3, 1955) that was 

approved and promulgated as a Law in 1962 (Law 4,137 / 1962), which had created an 

antitrust law in Brazil and instituted CADE. 

An earlier project (Bill 122/1948) authored by Agamemnon Magalhães was a first 

failed attempt to set up a legislation in Brazil with concepts comparable to those of the 

US antitrust laws. Some years after the death of the congressman, his son and also 

member of the House of Representatives, Paulo Germano de Magalhães, presented 

again the same project, with some changes, to a new legislature in 1955. Most 

importantly, it changed the classification of illicit acts against the economic order from 

criminal to administrative. This proposal has suffered strong opposition and after seven 

years this bill was approved with amendments. 
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Competition issues were to be investigating and to respond to administrative 

authorities and not by judicial proceedings. Therefore, the challenges and appropriate 

remedies would be carried out at the administrative level. Nevertheless, it was 

safeguarded the possibility of challenging the decision pronounced by the Council 

before the Judiciary. Although with some important changes after the Law 8884/1994, 

some important traits of Brazilian antitrust laws, and particularly some articles, are 

basically the same from that time until the present days. 

Initially, the CADE board consisted of a chairman and four commissioners. In August 

1963, Ambassador Lourival Fontes was appointed its first President. The main objective 

of its management was to institutionalize the body, elaborating its regulation and the 

internal regiment. The work has begun in 1963, with the task of combating the abuse of 

economic power and, above all, defending the popular economy, as they called at the 

time the supply of basic goods for consumption in competitive prices. 

According to the government, CADE should contribute to the objective of 

reorganizing the structure of the Brazilian economy and to struggle against Cartels and 

other kinds of economic power abuse. In a speech at the inauguration of the CADE 

Board, President João Goulart emphasized the great challenges to the creation of a 

competition policy in an underdeveloped country.  According to the President: 

“Let's make a peaceful revolution. Not in our interest, but in the interest of the 

country, for the formation of a modern society, of a society in which all can participate 

in the national wealth, so that it [the national wealth] do not led to privileges and abuses 

that must be fought by you, with the support of the president and above all, with the 

decisive support of the people, in permanent and patriotic combat. (...) a heavy stone 

wall separates the mission entrusted to that Council from the great objectives to be 

achieved, but to break them CADE will not only rely on the government support, because, 

the Brazilian people will be its greatest ally in the search of better living conditions”2 

Attention should be paid to the use of strong words such as "instrument of popular 

needs and aspirations" and "interest of the country", used by President João Goulart 
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and the first President of the Council, Lourival Pontes. The first CADE period (1962-1964) 

had the clear objectives of struggle against national and international monopolies, trusts 

and cartels, with special emphasis on the large international corporations operating in 

the Brazilian market. This first antitrust experience had very few expertise in economic 

aspects of antitrust. It was built to attend to worries that large foreign companies and 

domestic oligopolies were a threat  to “economia popular” (popular economy) and was 

a prone to abuse of their economic power. 

After the Military Coup in 1964, CADE underwent a profound reformulation.  It 

stopped focusing on major international cartels and trusts. Its action became much 

more restricted: the solution of domestic business disputes when anticompetitive 

practices could be noticed. For example, the case known as “bottle war”, a dispute 

between Coca-Cola and Pepsi on the destruction of bottles of the competitors in the 

state of Rio Grande do Sul retail contracts and predatory pricing in the flat glass industry. 

Conceptual bases and jurisprudence have been defined by the experience acquired with 

the first processes and judgments. 

The Law 4,137 / 62 was not changed in that period, although its enforcement was 

restricted. Nevertheless, the first movements for the consolidation of a jurisprudence 

and the procedural rite were defined. Members of the CADE and CADE´s Attorneys 

sought to disseminate elements of a doctrine and concepts of antitrust to the public 

writing in newspapers and magazines. However, the influence of antitrust ideas was very 

limited at this period. 

 At that time, the government began to use administrative inspection services to 

control directly the commercial policies of large firms. In fact, the state's intervention 

policies was not consistent with the traditional view of an antitrust policy. In practice, 

price and supply control policies has reduced CADE's autonomy, as well as the choice of 

cases judged and, sometimes, even the outcome of these judgments.  Examples of those 

inspection services were National Superintendence of Supply and Provisions(SUNAB) 

and the Inter-ministerial Price Council (CIP). The first service was created to inspect and 

control the price of food and other agricultural products for the final consumers. The 

second should control the price of industrial products in select industries.  SUNAB, for 

example, use to operate throughout the country and use to have sub-secretariats in 



almost all States of the Federation. From the 1960s to the 1980s, during all military 

regime, these direct intervention agencies, such as SUNAB and CIP have been 

progressively strengthened, both in terms of number of staff and budget. 

Despite this, in this period, CADE remained in operation and there was a reasonable 

institutionalization of the processes, but the theoretical approach to antitrust was still 

very poor. The CADE´s presidents were highly powerful at this period and were they who 

determine the modus operandi of the Council – the commissioners’ autonomy was very 

restricted. Besides that, the agency had scarce financial resources, few technical 

personnel and limited autonomy.  This situation contributed to the ineffectiveness or 

even the almost absence of sanctions imposed by the body. The government ordered 

CADE to prosecute cases that favored its public policies, such as supply hindrances in 

specific markets. Another problem was that government officers organized commercial 

policies, what became de facto authorized cartels -  actually there was little respect for 

competitive practices in the markets directly regulated by SUNAB and CIP. It was not 

politically possible to analyze or prosecute such cases, even if there were strong 

evidences of antitrust practices. Therefore, CADE acted in a space reduced by 

government´s industrial policies, price controls and supplies policies. 

In the first twelve years of CADE's existence (1962-1974), only twelve cases were 

tried, all without punishment of the accused. In 1974 the first conviction took place: a 

decision against Pepsi's subsidiary in the case of the "bottle war". Then, in 1975, another 

eight cases were tried, and in the first half of 1976, another six. Meanwhile, throughout 

the period (1974-1984) CADE's balance of case remained timid: a little more than a 

hundred preliminary inquiries and something about 70 instaurations of administrative 

processes. Of these, only thirty-six had the analyzes completed, twenty-six were 

awaiting trial, and five had their enforcement interrupted by judicial decisions. Among 

the judgments concluded there were seven convictions, however, by virtue of five court 

injunctions, only two convictions were effectively served.3 

But sometimes CADE has acted according to good antitrust practices. For example, 

CADE has applied a large fine, in 1976, against companies Firestone, Pirelli and 
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Goodyear, accused of discriminating prices to force tire distributors to submit to their 

marketing policy. The fine imposed was the equivalent of ten thousand minimum wages 

(at the time), about US$701.050,004. In the following years, CADE has applied another 

five fines. In April 1978, it was the turn of the Schindler and Colortel. In October 1980, 

Dixie S / A and Comercio e Industria Neva were sentenced. 

By the middle of 1970s, on the initiative of senators Magalhães Pinto and Francisco 

Montoro, a House of Representative inquire was formed to discuss the role of 

multinational companies and the growing number of mergers and acquisitions. The 

inquire has filed new complaints against transnational firms such as Goodyear, Pirelli, 

Toshiba and the Brown Bovery. In this context,  due to the efforts of the Parliamentary 

Commission of Inquiry established by the Chamber of Deputies, there was increasing 

pressure against the so called unfair practices of transnational firms in Brazil. In this 

context, RenTV denounced Colortel, a subsidiary of Rentacoler - a multinational 

company operating in nine countries - for “dumping” (sic), to frame it by the practice of 

predatory pricing. 

In 1977, an antitrust case reached the public by a controversial decision: the military 

government, using its censorship apparatus, forbade industrialist Kurt Rudolf Mirow, 

one of the owners of CODIMA - Máquinas e Acessórios SA, to publish his book, "The 

Dictatorship of Cartels - Anatomy of an Underdevelopment "5. Mirow and Tibeta Stoltz, 

shareholders of CODIMA, had entered with a representation against Brown Boveri in 

CADE, which was considered unfounded, for reasons presented in the vote of the 

Commissioner Wanor Pereira de Oliveira. The allegation was dumping, which would be 

a form of Abuse of Economic Power and the accusation by CODIMA that the Swiss 

company also participated in an international cartel. The CADE decision, however, 

focused only on the predatory price issue and, on the grounds of lack of evidence, did 

not address the allegation that the shareholder would participate in that cartel. 

The businessman, who did not accept the decision of the administrative body, was 

surprised by the seizure of the book and asked the Federal Police to reconsider the 
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apprehension and to inform the reasons for the act. He clarified that the book dealt with 

economic matters that were even subject to administrative proceedings opened by 

CADE of the Ministry of Justice. 

Mirow considered that Military tribunals did not have jurisdiction to judge his case. 

In his public justification he had showed evidence that in 1966 the national share of the 

electronics industry was 18 percent, falling to 3 percent in 1976 and 1977. He 

demonstrated that General Electric had confessed to the Security and Exchange 

Commission of the United States (this confession was filed under No. 327 and No. 486) 

- that had paid bribes in the amount of four million six hundred and fifty thousand 

dollars, in Brazil.  He argued also that Siemens, through its superintendent director, 

Michael de La Camp, has also confessed to CADE similar practices. 

In the last years of military regime, particularly after the external debt crisis has 

emerge was a period of very low web for CADE. From 1980 up until the end of 1982, 

when Paulo Muniz was appointed, CADE became without president. Despite bragging 

that he would be a "sheriff against cartels and oligopolies," Council activity was curtailed 

in his presidency. The new president even attempted to resume operations, with the 

conclusion of the lawsuit against Maco Metalúrgica S / A, which had been awaiting trial 

since 1977. He also heard the case of the Cogumelo, a composite material and service 

provider company,  against Massey e Valmet on the manufacture of a tractor cabin 

patent . However, due to lack of appointments, the CADE remained for a long period 

with insufficient quorum for decision making. The reactivation of CADE was only settle, 

with the appointment of new commissioners, at the beginning of the New Republic, 

after the end of military regime in 1985. At that time, there were disagreements as to 

the role of  CADE in the new government’s economic policy. In that period, CADE was a 

small government department with only sixty-two permanent employees and another 

hundred employees temporarily requisitioned from other public bodies. 

3- Towards a Modern Competition Law: The road to Law 8884/94 

After the first democratic government´s heterodox Stabilization Plan ( known as the 

Cruzado Plan) failed in 1987,  developmentalist policies in Brazil began to lose support 

in many sectors of Brazilian society. This model was already under strong attack from 



academic economists and in the congress. The international mood reinforced also the 

supporters of the reform agenda, that was known in Brazil, and in other Latin-American 

countries, by the name of Williamson´s paper "Washington Consensus. Actually, the 

economic reforms implemented in the 1990s was the end of the developmentalist 

model for Brazilian public policies. The old priority to use Industrial policy instead of 

market discipline was gradually abolished or underwent profound reformulation. In this 

context, after several years of debate, the modern system of competition promotion in 

Brazil was created. 

The firsts steps were made still in Sarney´s Government.  As early as 1985, it has 

been created a commission of specialists in charge of studies for the restructuring of 

CADE6. After the Cruzado Plan, the government has considered using CADE as an 

auxiliary instrument to combat inflation. In this sense, the Delegated Law No. 4/62 - 

which allows government intervention in private companies to ensure the supply and 

competitive prices of consumer goods, was supposed to be the basis for the expansion 

of the activities of CADE and CIP. In retrospective the idea to use together antitrust 

authorities and the old interventionist inspection services seems odd. However, it shows 

that antitrust ideas were been considered as a real option in relation to direct 

intervention to disciplined market practices in Brazil. Actually, the law 8884/94 and the 

Real Stabilization Plan, that succeed in end high inflation in Brazil were both parts of the 

same package of public policies in the presidency of Itamar Franco and as Fernando 

Henrique Cardoso as Ministry of Finance.   

This session will show the transformation of CADE, between 1985 and 1994, from a 

government department, without independence, budget and technical expertise, on a 

real antitrust agency with autonomy and technical capability to apply a modern antitrust 

law.  
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After the Cruzado stabilization Plan, during Sarney´s presidency, the government has 

used all means to fight inflation. In this context, it was studied the application of laws 

against what was called speculation, how was called the alleged reduction of supply of 

goods to boost consumers price, mainly in relation to food products. According to Dílson 

Funaro, then minister of finance: 

 "the government has made a survey of the available legislation on the subject and 

will use the Delegated Law No. 4 - which guarantees intervention in the economy to 

ensure the free distribution of popular consumer products - and the Administrative 

Council for Economic Defense (CADE) - which has police power against the formation of 

cartels and predatory pricing policies - in addition to the Interministerial Council of Prices 

(CIP) -  will be used to curb industrial prices. "7 

The fact the government had about forty-five different departments and agencies 

with overlapping activities that dealt with issues related to prices, domestic supply, and 

consumer protection. In order to try to organize this issue, the Secretariat for 

Modernization and Administrative Reform (SEMOR), a division of the State Secretary for 

Planning and Economic Development (SEPLAN), undertook to carry out, by the end of 

1985, a study on the efficiency of CADE, CIP and SUNAB. According to then Secretary 

General of the Ministry of Planning, Andrea Sandro Calabi, these bodies should undergo 

a complete overhaul.8 

In view of this, changes were made in CADE to improve its performance and strength 

it capabilities. One of those measures was the transfer of CADE´s headquarters from Rio 

de Janeiro to Brasília. The body's goals, however, remained the same. To this end, an 

administrative restructuring was carried out, which, among other objectives, aimed at 

giving greater transparency to the Council's acts and greater dissemination of the results 

achieved. For this, among other measures, the Revista de Direito Economico  ( Review 
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of Economic Law) an important publication for the diffusion of CADE´s decisions and to 

debate antitrust issues was published again. In January of 1986, Decree no. 92,323, 

approved the Regulation of Law No. 4,137 / 1962, with some changes in the 

administrative organization of the body. In general terms, the agency's priority was still 

to repress the abuse of economic power, understood as domination of markets, 

elimination of competition and arbitrary increase of profits. (Art.1 of Decree N / 92.323 

of January 23, 1986). 

After the Cruzado Plan, CADE was seen by the government as an auxiliary instrument 

to combat inflation and promote social justice. In 1987, with the economic and political 

crisis resulting from the failure of the Cruzado Plan, Congress and the Ministries were 

studying a new antitrust law that would give CADE greater powers, which would merge 

Law 4,137 / 62 with the Law Delegate No 4. In this way, the government was planning 

to stablish legal basis for, using CADE power, intervene directly in the firms with market 

power in oligopolistic sectors to control inventories and supplying of essential goods and 

services – so, they expected, that these measures could help to restrain the acceleration 

of inflation. 

In August 1987, José Paulo Cavalcanti left the CADE presidency and was replaced by 

the Professor of commercial law at the Federal University of Rio Grande do Sul, Werter 

Faria. At the same time, it was considered the use of stronger instruments to try to 

control price increases using CADE for that purpose. It was discussed, through inter-

ministerial groups, the possibility of applying Delegated Law No. 2 and No. 4 to repress 

the economic power that was an obstacle, in the government's view, to the fight against 

inflation.  

CADE was viewed as better option than inspections services, such as SUNAB. This 

was so, because the CADE should follow due process of law that prevent arbitrary fines 

and give to those to be accused wide opportunity to their legal protection. On the other 

hand, the enforcement penalties were substantially higher than those that SUNAB could 

apply. CADE could also receive complaints from any civil society organization, from any 



company, from congressmen, so it had greater political legitimacy than those available 

in the ministries9. 

The election of Fernando Collor de Mello in December of 1989, a contentious 

populist, but with a strong agenda of liberal reforms, arise the perspective of a new 

approach for competition policies in Brazil. Initially, an interim measure was taken to 

deal with the issue of competition and an executive order on this subject was issued by 

the new government (MP 150/1990). Leading by the national secretary of economic law 

(SDE) José Del Chiaro, the Government has begun also draft a new Antitrust Law, which 

was to be voted in Congress as Ordinary Law, still in 1990.  

The price and supply control system by inspection services (SUNAB and CIP) was 

used to exhaustion up to 198910. Its hypertrophy and incapacity to make an impact on 

the high inflation rates the country was trying to curb in those years, resulted in 

increasing demand to change this system.   But, only in the Collor Government those 

services were ended or lost their original role 

Debates on the new Antitrust Law were intense at the beginning of the Collor 

Government. Also in 1990, the government was considering withdrawing from the 

Secretaria Especial de Abastecimento e Preços (SEAP), a government department who 

was responsible for inspect and punished private companies (eventually trough services 

such as SUNAB ) the  role of executor of the policy to combat abuse of economic power 

and transfer the role of investigate abuses in this area to the National Secretariat of 

Economic Law (SDE), and use mainly CADE for impose fines. Thus, the Collor government 

favored the approval of new antitrust legislation and the creation of legal mechanisms 

for its implementation. However, like many measures of this government, the antitrust 
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legislation passed during this period was influenced by its vision of State Reform, which 

mixed liberal aspects with interventionist elements. 

 Although promotion of competition was in the Collor Government program, and 

during his term in office was issue Law 8.158 / 1991, which created the Secretariat of 

Economic Law and amended some points of Law 4,137 / 1962, CADE has to overcome 

great obstacles to improve the quality of its operation. In February 1992, Ruy Coutinho 

assumed the presidency of CADE.  He has played a fundamental role in the formation of 

a working group, which would elaborate the new Law of Defense of Competition, and 

creating the Brazilian System of Defense of Competition (SBDC). 

The new president of CADE has led the agency to a new standard and performance 

and dynamism.  In his presidency the firsts notorious processes against unlawful 

competition behavior was accomplished. This was the case, for example, of fines impose 

on Knoll, Pfizer and Glaxo laboratories, all of them for retaining stock to elevate prices 

of medicines of continuous and mandatory use. This decision, was seen as a victory of 

Itamar Franco, who assumed the presidency after Collor has been impeached by the end 

of 1992. In fact, Franco government had been fighting a battle against the drug industry 

and those process was seen as an example of what antitrust law could accomplished. In 

fact, due to CADE action, prices for prescription drugs have dropped. 

In the beginning of 1990s, despite the proposals and studies for its expansion, the 

CADE was working in conditions of great precariousness. Then, It took at least a year to 

turn a complaint into administrative process. When Collor´s government decided to 

prioritize the body, CADE was seen as a strong instrument to achieve the objectives of 

the liberal consensus that was gaining support at that time. Actually, the old services of 

control and inspection of commercial policies, such as SUNAB and CIP, were completed 

discredited. 

 According to Kurt Mirow, the author of one of the few books on Cartels in Brazil in 

the 1970s: 

 "The sheriff of prices, CIP, has its star rusty to face the new duel against inflation in 

the next five years. The CIP, emptied of memory, with few informatics instruments and 

scarce of good technicians, cannot escape a profound and immediate reformulation if 



rigid price control is part of the package of intentions of the Collor de Mello 

government.”11 

´´´´ 

With the impediment of Collor, Itamar Franco assumed the government, and in its 

management the Real Plan was drawn up. The population saw with discredit any new 

stabilization attempt, after the failures of other stabilization Plans. However, the 

government managed to overcome this discredit and successfully stabilize the prices 

levels with the Real Plan. In this atmosphere, the Government also discussed the 

extinction of Delegated Law No. 2 and No. 4, SUNAB and SNDE. He believed that the 

agencies had no place within the new administrative context of market controls. 

At that moment, an effective implementation of the anti-cartel policy was 

compromised by a number of factors, including: the precariousness of the human and 

operational resources to investigate and prosecuting cartels,  the little importance given 

to the subject and to the entities charged with the application of the law.  The existing 

law was not so bad, but there were many loopholes for justice appeals that were 

ineffective. 

In these circumstances, coordinated action was taken to strengthen the defense of 

competition. A propose Bill that transformed CADE into an autarchy, the initial 

framework of the Brazilian System of Defense of Competition, was shelved at the 

initiative of the government itself, which did not want to extinguish the SDE (secretary 

of Economic Law), as was the intention of members of congress, and to transform CADE 

into the only agency to investigate, judge and enforced the antitrust legislation12. At the 

time, CADE technicians get a voice on other government initiatives. For example, they 

keep contact with specialists of the BNDES (National Bank of Economic and Social 

Development), who was the public body in charge of the privatization program, where 

they defended that the program should avoid the formation of monopolies, and when 

possible oligopolies. Then, the president itself, Itamar Franco, had authorized the 
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permanent participation of representatives of CADE and SDE in the Steering Committee 

of the National Privatization Program. 

The fact was that the competition legislation was dispersed in five laws: Delegated 

Law nº 4/62, Law 4,137 / 62, Law 8.137 / 90; Law 8,158 / 91 and Law 8,002 / 90. The 

Government, during the firsts stages of the Real Plan, was putting pressure on the 

approval of a project to accelerate the fight against abuse of economic power, 

considered vital for price containment and the creation of a competitive market 

environment. But for the skilled Ruy Coutinho, CADE´s president, that the main 

bottleneck to enforce antitrust law was not exactly the existing legal instruments, but in 

the lack of technical personnel in SDE itself and CADE13: 

 "Contrary to what happened with the IRS – (Receita Federal -Interne Revenue 

Service), which now has 6,186 tax agents operating throughout the country, SDE has only 

seven employees, three lawyers, three economists and an accountant, to analyze all 

technical information and install the lawsuits against the abuse of economic power." 

 On June 11, 1994, President Itamar Franco sanctioned Ordinary Law No. 8,884 / 94, 

the historical landmark of the de facto origin of the Brazilian System for the Defense of 

Competition. The new Law has concluded a process that has been under way since 1990, 

but who origins could be traced to 1948, when was for the first time propose in Brazilian 

Congress a antitrust law in Brazil.  Nevertheless, in this new environment of economic 

liberalization, there was widespread abolition of price control agencies. For middle 1990 

on, to curb abuse of economic power, only antitrust law and regulatory policies were 

considered lawful. This process was accompanied by privatizations that transformed the 

state into a regulator of the markets where it previously operated directly. CADE was 

consolidated at the time of commercial liberalization and price freedom, which also 

represented a change in the role of direct government control. Law No. 8.884 / 94 was 

still being processed in Congress when the Real Plan was launched, in this context, the 

defense of competition was seen as an ally of price stabilization policies. It took 13 

months for the Law be approved by the congress, after it has been proposed by the 

                                                           
13 - Jornal do Brasil, Interview with Ruy Coutinho, , 19/1/94 p.3, available in. 

<http://hemerotecadigital.bn.br/>, access: 14/08/2013) 

 



government.  Therefore, by the end of Itamar Franco government, the SBDC Law was  in 

force and  was in operation in full capacity. 

6- Conclusion 

The first Brazilian antitrust law and the public body that was supposed to enforce 

this law, The Administrative Council for Economic Defense (CADE) were launched 55 

years ago, in 1962, in the broad package of the "Basic Reform Program" instituted in the 

João Goulart Government. However, with the Law 8884/1994, the antitrust law and 

CADE were actually restructured within the framework of the "Liberal Reforms" of the 

1990s and a modern system of competition law with an independent antitrust agency 

was established.  Therefore, the antitrust idea in Brazil is older than is generally 

acknowledge by most of the antitrust lawyers and economists in Brazil   and even on 

some academic texts14. 

The Law 8884/1994, although much improved by the Law 12.529/2011,  was a 

modern and efficient antitrust law. It has turned CADE into a full independent agency 

that acted as an administrative tribunal with capability  to enforce antitrust laws.  CADE 

consisted of a President and six Council members, or commissioners. The President and 

commissioners were appointed by the President of the Republic and approved by the 

national Senate for terms of two years and could be reappointed for more one term of 

two years. Other two government agencies, the Secretariat of Economic Law of the 

Ministry of Justice (Secretaria de Direito Econômico – SDE), and the Secretariat for 

Economic Monitoring of the Ministry of Finance (Secretaria de Acompanhamento 

Econômico – SEAE) had important roles. SDE should initiate all conduct investigations 

(anticompetitive agreements and abuse of dominance) and submits reports and 

recommendations to CADE for decision. SEAE also has investigative powers in conduct 

investigations begun by SDE, and both it and SDE analyse and submit reports to CADE 

on proposed mergers. Finally, CADE could also make further investigation and should 

decide on themes of conduct or mergers. Those three agencies, CADE, SDE and SEAE 

                                                           
14 - For example, the Competition and Law in Brazil, a Peer Review da OCDE (2010, fl.10) recognize that 
the country has a rich history of antitrust law, but argues that “Competition policy has its foundation in 
the 1988 Brazilian Constitution”.  



compose the Brazilian Competition Policy System.15 CADE’s decisions can only be 

reviewed by the courts. 

The presidency of Ruy Coutinho has marked the transition for the new competition 

policy in Brazil and to the creation of the Brazilian Competition Policy System. In 

between acts of the Real Plan, Law 8,884 / 94 was approved on July 11, 1994. The CADE 

had been transformed into an autarchy, with administrative autonomy and its own 

budget. The provisions of Law No. 8.158 / 91, which established the terms of office of 

commissioners for two years and allowed for one renewal, were maintained. SNDE, 

which was created in 1991, was renamed the (SDE) and was restructured, with an 

increase in the number of technical posts and a larger budget. In January of 1995, with 

the creation of SEAE, the Brazilian Competition Policy System was completed. 

CADE has remained active for more than three decades from 1962 up to approval of 

Law 8884 in 1994, occupying different roles throughout a period that involved unstable 

post-war democracy, military dictatorship, and the return of democracy. It has always 

seen as a useful instrument of public policy, albeit for various purposes, in governments 

with very different worldviews. 

This paper aims only to discuss the origins of modern Competition Policy System in 

Brazil – therefore, it ends in 1984.  Since then, there were some important improvement 

in the system with the approval of Law 1529 in 2011.  Some of the main limitations of 

the former law were changed in the new statute, particularly the long time demand that 

mergers could only be completed with the previous approval of CADE.   

The main point sustained in this paper is that antitrust policy in Brazil was not a 

product of the liberal reforms of the 1990s, it origins was the “reformas de base” of the 

1960s.  Although, it only took its modern features in 1990s, it results from a much older 

demand in Brazilian society to fight against the abuse of market power and refrain the 

deleterious effects of cartels in Brazil. During the authoritarian period from 1964-1985  

under military government, the economic policies tried to use also an authoritarian way 

of control prices – direct intervention to impose a cap on prices or to guarantee the 

supply of some products. Those policies could not deliver what was expected, that is 

                                                           
15 - Se Law 8884/1994, see also OCDE (2010). 



moderate prices and increasing supply. Therefore, the modern competition policy, even 

though it is not a panacea, was much more efficient to attend the demands of a complex 

society and a modern developing country. 
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