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1. Theoretical aspects: how the interaction between law and economics focuses antitrust 

analysis on the price variable 

Since David Ricardo, economics as a specific knowledge area has distanced itself from the real 

world where it originated – specifically in the sphere of public policy for national development 

– to become a “pure” science modelled above all on physics standards (Reinert, 2007).1 In this 

trajectory, which remains dominant today, economists have become entangled in a closed self-

referential system sufficient unto itself and trapped in its premises and sets of equations. 

Segregated from the humanities, economics has become configured as a hard science identified 

with mathematical demonstrations in pursuit of quantifiable results (Hodgson, 2012).2  

As shown with great verve by McCloskey, economics took the path of logic and of reasoning à 

la Robinson Crusoe: “Society and culture does not matter for the argument” (McCloskey, 1988, 

p. 752).3 This is not the place to retrace the history of this journey and its drivers,4 but the fact 

is that although economics continues to be a practice-oriented knowledge area concerned with 

application, it has left behind its original environment, reality, to become an abstract science, 

which imposes its own reasons on the real world, often in a distorted manner. Theory always 

has the primacy – mathematized theory, indeed – regardless of its adherence to the real world: 

“When reproached by a friend that this theory did not tally with the facts, Ricardo is supposed 

to have replied that ‘that’s so much worse for the facts’”.5 

This is almost diametrically opposite to the path travelled by law, which on the contrary is 

anchored inexorably in history, in the real world. Law’s embroilment with history and the real 

world is its very ontology in a literal sense: law is itself an institution, a historical construct, 

                                                           
1 REINERT, Erik S. How rich countries got rich and why poor countries stay poor. Constable, 2007. 
2 HODGSON, Geoffrey. Mathematics and Modern Economics. Edward Elgar Publishing, 2012. 
3 MCCLOSKEY, Donald N. The rhetoric of law and economics. Michigan Law Review, vol. 86, no. 4, 

pp. 752-767, 1988. 
4 For this, see REINERT (2007), op. cit. 
5 Quoted in John M. Ferguson, Landmarks of Economic Thought, New York, 1939, p. 42. Apud E 

Reinert, p. 34. 
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and its reason for being is the application of its domain to the facts of the world. Law is never 

abstract. It is constitutively an applied discipline.  

In order to be applied, the law requires social and group interaction. The creation of a legal 

system through the legislative branch of government is always the result of a social process. 

Similarly, application of the law by the judiciary and also in the administrative sphere takes 

place in a concrete environment. Legal argument is therefore “social reasoning”, again 

according to McCloskey: “That is, it uses reasoning that makes essential use of our position as 

members of a community” (op. cit., p. 753). 

In the meeting of law and economics in the sphere of antitrust systems, law appears to have 

surrendered to economics. In the territory of law and economics, law demands that its 

functioning be guided by the force lines of the economic motive, as established in the dominant 

economic theory (cf. Hovenkamp, 2005).6 In this way the practitioners of law seek to distance 

themselves from their own domain, based on “social reasoning”, in pursuit of the ideals of 

Robinson Crusoe. 

On one hand, this phenomenon appears to be one more example of what has been called the 

“overflowing of the mainstream” (Possas, 1997):7 homo economicus wants to prevail in all 

fields of the humanities, from politics to sociology and even history. On this view law and 

indeed all the humanities seem worthy of greater respectability, a more qualified, more 

recognized scientific status. This is clearly an ideological move – but we will not critique it 

here. 

On the other hand, more specifically and of more relevance here, this phenomenon of the 

surrender of law to economics also appears to be supported by an aspect of law itself: the search 

for regularities and patterns. In this interaction between law and economics, jurisprudence and 

general rules combined with the vocation of economics for quantitative tools have created a 

culture broth that favours the emergence of a field of activity in which the logic of economics 

mostly supersedes that of law. 

                                                           
6 HOVENKAMP, H.J., Federal Antitrust Policy: The Law of Competition and Its Practice. Thomson/West, 2005. 

See also HOVENKAMP, H.J. Progressive Antitrust Research Paper No. 17-25, 2017. University of Illinois Law 

Review, Forthcoming; U of Penn, Inst for Law & Econ Research Paper No. 17-25, 2018. 
7 POSSAS, M., A cheia do “mainstream”: comentário sobre os rumos da ciência econômica. Universidade Federal 

do Rio de Janeiro (UFRJ), Instituto de Economia Industrial, 1995; Economia Contemporânea no. 1, jan-jun 1997. 

Available at 

<http://www.ie.ufrj.br/images/pesquisa/publicacoes/rec/REC%201/REC_1.1_01_A_cheia_do_mainstream.pdf>. 

Last visited Oct. 10, 2017. 
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However, as will be argued later, this outcome may perhaps be found more in theory than in 

practice. In applied antitrust, although strict fidelity to neoclassical economic theory is always 

claimed,8 the end-result ultimately pays tribute to the real world. Instead of “so much the worse 

for the facts”, we have “so much the worse for theory”. This is good old law teaching economics 

how to proceed in a more worldly and social manner. As McCloskey urges: “the first and best 

thing that economics can learn from law is the breadth of reasoning necessary to make a 

believable case” (op. cit., p. 766). In the specific territory of antitrust, this discussion (which 

can be called epistemological) is framed by the central role assigned to price competition. 

Having originated in macroeconomics, the price variable found a central place in 

microeconomics via Marshall,9 the proponent of partial equilibrium analysis, i.e. the theory that 

the price of a good is an expression of the balance between the forces of supply and demand in 

each specific market. Grounded in three key premises – a market with free competition and 

many firms offering the same product, perfect information, and free mobility of production 

factors – the doctrine entails a stable economic equilibrium, static in the sense that the forces 

of supply and demand are exogenous to firms and always act as automatic correctives. Given 

supply and demand, prices and quantities are determinate. 

This theoretical construction is attractive enough to have become the dominant paradigm in the 

last 100 years. Interaction with law, which is concerned above all with detecting regularities 

and variables that can be recognized as evidence in the entire universe of processes – meaning 

in all markets to which antitrust law will be applied – strengthens this hegemony still further. 

Jurisprudence and general rules go well with regularities, and if the latter can be apprehended 

in a simple and quantitative manner, so much the better. Hence the almost perfect marriage 

between economics and law in the field of antitrust analysis, focusing primarily on the impact 

of mergers and acquisitions (M&A) on prices in the affected markets. 

However, this theorization comes with assumptions which are so demanding that they 

misrepresent the actual object of analysis. Real-world analysis reveals the presence of 

oligopolized markets in which firms offer different products, with information asymmetry and 

constraints on production factor mobility. Furthermore, production processes are complex and 

have technical characteristics that make them not only particular but also in constant mutation. 

Finally, the theoretically much-vaunted primacy of the consumer cannot withstand 

                                                           
8 “The antitrust policy that is easiest to justify sticks to its essentially neoclassical roots, which means pursuing 

maximum output by maintaining market competition” (Hovenkamp, 2017, p.132). 
9 MARSHALL, Alfred. Principles of Economics. London: Macmillan and Co., 1920. 
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confrontation with the real world, in which consumers do not always have sufficient 

information to make their choices in conditions of discernment minimally compatible with the 

individual as conceptualized by theory (cf. Okun, 1981).10 11 In these oligopolized structures, 

prices and quantities are indeterminate, situated somewhere between perfect competition and 

monopoly, case by case. 

Antitrust economic analysis therefore addresses the real world of oligopolies – so much so that 

it is large corporations that face the scrutiny of antitrust authorities everywhere in the world, be 

it repressive or preventive. In the Brazilian case, only transactions involving one firm with 

annual sales exceeding R$750 million and another with R$75 million must be submitted to the 

antitrust authority.12 Although this confines antitrust analysis to medium and large firms, the 

overwhelming majority of deals are approved without any restrictions in simplified or fast-track 

proceedings. In first-half 2017, only five (0.3%) out of 172 transactions brought before the 

Brazilian antitrust authority went to full judgment by CADE’s Tribunal. True, there were a few 

more complex deals among those not submitted to the Tribunal, yet it remains clear that very 

few M&A deals are analysed in depth and that these constitute a very small subset of an already 

tiny universe made up solely of large firms with relatively large market shares.13  

In light of these filters, it is obvious that the elimination of a competitor in an oligopolized 

structure is only perceived as the cause of competitive concerns in highly complex situations. 

The fact that antitrust policy considers the vast majority of mergers inoffensive, even under 

conditions of oligopoly, means that in practice the competition authority does not believe 

competitive markets should be identified with the perfect competition advocated by textbooks. 

In other words, it is tacitly acknowledged, and this occurs in all jurisdictions, that oligopolistic 

rivalry is sufficient to prevent the elimination of a competitor via a merger from systematically 

and materially impairing the economic efficiency of the market in question.  

                                                           
10 OKUN, A. M., Prices and Quantities: A Macroeconomic Analysis, Brookings Institution Press, 1981. 
11 As an alternative to traditional neoclassical theory, in which individuals have perfect information and always 

aim to maximize their satisfaction, behavioural economics highlights cognitive, emotional and social factors to 

explain individuals’ decisions. See JOLLS, C., SUSTEIN, C.R & THALER, R., A Behavioral Approach to Law 

and Economics, Faculty Scholarship Series, 1998. Economists, however, are reluctant to yield to this approach – 

see for example Salinger, M. “Behavioral Economics, Consumer Protection and Antitrust”, Competition Policy 

International, 6(1), 65–86. 
12 BRAZIL. Law 12529/11. Available at <http://www.planalto.gov.br/ccivil_03/_ato2011-

2014/2011/Lei/L12529.htm>. Last visited Oct. 10, 2017. 
13 Shapiro (2001, p. 376) notes in passing that “antitrust enforcement typically takes place in markets with 

significant economies of scale and, thus, with substantial market shares.” Source: SHAPIRO, C., “Competition 

and Innovation: Did Arrow Hit the Bull’s Eye?”, in The Rate and Direction of Inventive Activity Revisited, 

University of Chicago Press, 2011, pp. 361-404. 
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Indeed, since the turn of the nineteenth to the twentieth century, the markets responsible for the 

productive differences between countries have typically become oligopolized. As a result, far 

from being the mere price takers they are considered to be in the world of perfect competition, 

the firms that compete in an oligopoly know each other and recognize each other as rivals, so 

that they compete with one another strategically.14 In recognizing each other as rivals, they 

understand individually that price cuts are within reach for all, and that price wars therefore 

may not result in increased market shares. Furthermore, given the presence of significant fixed 

costs, price wars may undermine their capacity to make a profit and invest. Thus competition 

tends to take the form of a “headlong rush” in pursuit of new markets and new ways of 

producing. 

It was Schumpeter who best expounded this dynamic dimension of competition, which propels 

market economies toward development in a process of “creative destruction”. In this process, 

static competition focusing on price is ineffectual. According to him (Schumpeter, 1942, pp. 

84-5):15 

Economists are at long last emerging from the stage in which price 

competition was all they saw. As soon as quality competition and sales effort 

are admitted into the sacred precincts of theory, the price variable is ousted 

from its dominant position. However, it is still competition within a rigid 

pattern of invariant conditions, methods of production and forms of industrial 

organization in particular, that practically monopolizes attention. But in 

capitalist reality as distinguished from its textbook picture, it is not that kind 

of competition which counts but the competition from the new commodity, 

the new technology, the new source of supply, the new type of organization 

(the largest-scale unit of control for instance)—competition which commands 

a decisive cost or quality advantage and which strikes not at the margins of 

the profits and the outputs of the existing firms but at their foundations and 

their very lives. This kind of competition is as much more effective than the 

other as a bombardment is in comparison with forcing a door […]  

Shapiro (op. cit., p. 383) suggests “that the term ‘more competition’ be reserved for market 

characteristics that correspond to greater rivalry to serve the needs of customers”. This is 

oligopolistic rivalry, which is eminently strategic in nature.  

The textbooks ignore the key driver of competition among firms, which can only be strategy-

based rivalry. In the conventional world, the space for strategic rivalry is replaced by mere 

automatic resource allocation, given the absence of differentiation in market spaces, in terms of 

                                                           
14 Cf. PONDÉ, J. L., FAGUNDES, J. & POSSAS, M. Custos de transação e políticas de defesa da concorrência. 

Economia Contemporânea, no. 2, jul-dez, 1997. 
15 SCHUMPETER, Joseph A. Capitalism, Socialism & Democracy. New York: Harper & Row, 1942. See also 

SIDAK, J. G. & TEECE, D. J. Dynamic competition in antitrust law. Journal of Competition Law & Economics, 

v. 5, n. 4, pp. 581-631, 2009. 
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prices, information, firm size, products etc. This ultimately amounts to non-competition (Pondé 

et al., op. cit.).  

The recognition by antitrust practice, in stark contrast with its theorizations and even the 

contents of its guides to analysis, that effective competition is a very different world from the 

one postulated in textbooks not only takes the tacit form of unconditional approval of the vast 

majority of mergers submitted to antitrust authorities but also – and this is our focus here – 

results in scrutiny of the few transactions that effectively arouse competitive concerns.  

In fact, the very small number of cases that can raise competitive problems makes a case-by-

case analysis imperative, albeit subject to relatively standardized tools and analytical stages. 

Thus while the pursuit of regularities and rules makes sense in theory, in practice antitrust 

analysis necessarily has to be done case by case, and typically focuses on deals considered 

highly complex. In this case-by-case scrutiny, while the analysis always fulfils the duty of 

seeking to assess the impact of a transaction on static pricing conditions, it also painstakingly 

appraises the various competitive aspects present in the specific transaction concerned, 

endeavouring to identify characteristics of the firms and markets that help project a future 

picture of competition after the transaction is consummated. 

Given such preliminaries, this article sets out to discuss the non-price competitive dimensions 

that may be affected as a result of a merger or acquisition, emphasizing the effects on the 

dynamics of innovation. The article is divided into two parts besides this introduction and the 

concluding section. The next part offers a brief overview of CADE’s jurisprudence16 regarding 

non-price effects, indicating the elements usually present in the antitrust authority’s analysis, 

followed by a section that focuses on the effects of mergers on innovation and how recent 

jurisprudence has analysed these effects. Since the discussion proposed by Shapiro (op. cit.), 

the recent crop of M&A deals involving markets with strong innovation dynamics and a major 

presence of R&D efforts has provoked the academic community and practitioners, inviting 

them to renew the deep-seated conventional theoretical vision.17 

                                                           
16 CADE is the Brazilian antitrust authority. 
17 Although this article focuses on mergers, the same concerns are also significant in cases involving the analysis 

of unilateral conduct in markets and firms with business activities driven by innovation and technology.  



7 
 

2. Recent jurisprudence: non-price dimensions 

As noted, in cases involving oligopolies, which means practically all the markets concerned in 

antitrust analysis, the market results – prices, quantities, and other variables – are theoretically 

indeterminate and can be apprehended only via a specific analysis, which must be 

multidimensional. Non-price aspects are in fact present in the vast majority of mergers and 

acquisitions. Although in theory antitrust analysis insists on affirming the prevalence of the 

price dimension in competition, in practice only a very small number of deals are required to 

undergo detailed examination, so that the other dimensions of competition inevitably also 

assume significance.  

Thus the rest of this article discusses how analysis of the various non-price dimensions recurs 

and how these dimensions have been fundamental ingredients in CADE’s reasons for deciding 

in a large number of complex cases.  

Some dimensions are considered outside the scope of antitrust analysis by most competition 

authorities, which tend to regard them as foreign to their competence. The list of these 

dimensions can be extensive, but in this context it is worth highlighting the national interest, 

industrial policy, employment, the environment, and consumer rights. For example, antitrust 

practitioners and theoreticians generally think industrial policy concerns, especially deliberate 

efforts to strengthen domestic firms (“national champions” policies), should not be uppermost 

in antitrust analysis. In other words, if a merger stimulated by government policies entails high 

economic power in the domestic market this community believes it should not be 

unconditionally approved by the competition authority. The analysis typically focuses more 

narrowly on the impact on prices in the relevant market, which is rarely considered 

international. 

It should be noted, however, that in the oligopolized world in which we live, the global 

dimensions of competition among firms, markets and countries are always present. Thus 

although the domestic market-focused vision prevails in strict antitrust practice, the analysis 

should also take into consideration this globalized dimension of competition among 

oligopolistic firms. 

Similarly, if a merger risks having a negative impact on the level of employment in the markets 

affected (most mergers do, as a rule), this impact is not ignored but welcomed as entailing 
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efficiencies in the form of a reduction in marginal cost, which ultimately translates into 

downside pressure on prices.  

Of course, some jurisdictions are exceptions, directly or indirectly considering these dimensions 

as proper to antitrust analysis. In a few cases, it should be said, these jurisdictions are held to 

be liberal and to take a narrow view of competition. In South Africa, for example, concerns 

relating to industry policy or the public interest, such as employment levels, “often become the 

primary focus of merger assessments to the exclusion of an assessment of dynamic 

efficiencies”.18  

In a comparable case, the Canadian government rejected Australia-based miner BHP Billiton’s 

takeover bid for Canadian firm PotashCorp on the grounds that the transaction would not benefit 

Canada.19 Germany opted for a more generic measure and recently decided to restrict the 

possibility of acquisitions of German firms by Chinese capital. 

Here in Brazil, it is worth mentioning statements by CADE Commissioner Alexandre Cordeiro, 

who in the course of the Nestlé-Garoto case20 (for which he was rapporteur) said he had “acted 

to protect the workforce and prevent harm to the interests of Espírito Santo State, where Garoto 

is based”.21 Thus although the judgment on the merits was rigorously based on technical 

grounds, both legally and economically (i.e. based on quantitative techniques focusing on the 

impact of the transaction on prices), CADE was also concerned to address potential criticism 

relating to employment and the regional impact of its decision.  

The fact is that even when these, as it were, extra-competitive dimensions are not directly 

analysed in the specific case of a merger or takeover bid, they indirectly influence the conditions 

under which the competition authority performs its duties because its members are public 

servants: as such, they are inherently influenced by the government’s political views, and 

moreover as citizens of the society concerned they are immersed in the set of circumstances 

that shape the environment in which M&A deals take place. This interaction often gives rise to 

                                                           
18 Available at <https://www.competitionpolicyinternational.com/highlights-of-the-south-african-competition-

commissions-10th-annual-conference/>. Last visited Oct. 10, 2017. 

 19 The Minister of Industry justified the decision by emphasizing that the acquisition would not represent any “net 

benefit” for Canada. The provincial government of Saskatchewan, where Potash is located, expressed disapproval 

of the takeover based on its desire to maintain Canadian control of the firm, which owns a strategic natural 

resource. See COLLINS, Simone. Recent decisions under the Investment Canada Act: Is Canada changing its 

stance on foreign direct investment?. Nw. J. Int'l L. & Bus., v. 32, p. 141, 2011. 
20 Ato de Concentração no. 08700.003861/2016-30. 
21 See <http://www.gazetaonline.com.br/noticias/economia/2016/10/cade-aprova-solucao-para-o-caso-nestle-

garoto-1013987519.html>. Last visited Oct. 10, 2017. 
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explicit considerations regarding the non-price effects highlighted above, including the national 

interest and employment. 

Besides these dimensions, which in most jurisdictions are considered outside the scope of 

antitrust analysis, there are several others that are distinct from the price dimension but may 

nevertheless affect competitive dynamics and consumer welfare, so that antitrust analysis 

should take them into account. 

Indeed, it is worth stressing that the effects on consumers are often the focus for CADE’s 

analysis. For example, considering the merger between the banks Bradesco and HSBC22 

rapporteur João Paulo de Resende highlighted what he called “strong information asymmetry” 

to the detriment of consumers in the financial services market, and while CADE allowed the 

transaction to proceed, it required behavioural measures to enhance transparency and 

communication.23 It should be noted that in the theoretical field there are already relevant 

formulations that incorporate these concerns in the ambit of the interaction between antitrust 

and behavioural economics.24 

An additional comment on the role of price competition in the banking industry is appropriate 

here. It is no secret that in this industry the very notion of low prices is elusive and complex. 

However, it is worth making the general point that when a bank offers significantly reduced 

prices, on the funding side or the lending side, there will always be an assumption in the market 

that the bank must be facing liquidity difficulties. This is just one of the facets of the trade-off 

between competition and regulation present in this industry (cf. Vives, 2016).25 

                                                           
22 Ato de Concentração no. 08700.010790/2015-41. The merger was approved with restrictions by the Tribunal on 

June 8, 2016. 
23 For example, the remedies included the creation of a link to a comparative table of bank fees on the website of 

the Brazilian Federation of Banks (FEBRABAN), among others. CADE. Anexo ao voto do Conselheiro-Relator 

João Paulo. Available at 

<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?sY3Y6Kk8PGKsGxQqCopA

gPCCfsR0K5CR0wQwvPBHl-vSQ28xf6Zs_mcUQJu9WucVGtvF0d0wqbRqT8ZlqIQhQQ,,>. Last visited Oct. 

10, 2017. 
24 According to Bailey, “[w]hile behavioural economics is a robust field in finance, behavioural economics is much 

less developed in the field of industrial organization, the field most closely related to antitrust. […] While it is of 

interest whether the assumptions underlying the economic models are realistic, it is not necessary for these 

assumptions to hold perfectly for the standard model to provide valuable predictions of economic outcomes. […] 

Rather, the likely contribution of behavioural economics to antitrust is to make improvements in economic 

outcomes and policy decisions around the edges.” Source: BAILEY, E. M., Behavioral Economics: Implications 

for Antitrust Practitioners. Antitrust Source, v. 9, n. 5, pp. 1-7, 2010. 
25 VIVES, X., Competition and Stability in Banking – the Role of Regulation and Competition Policy. Princeton, 

2016. 
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As we will see, a review of Brazilian jurisprudence confirms the presence of several non-price 

concerns in antitrust analysis, such as potential entry, mavericks, portfolio power, brand, quality 

and innovation.  

Scrutiny of potential entry26 was present in CADE’s analysis of the merger between 

BM&FBOVESPA and CETIP.27 In this case CETIP was a marginal competitor in the stock 

exchange market, so that CADE took the view that it was a potential competitor in this market, 

which was characterized by high barriers to entry. It therefore considered the merger capable 

of eliminating this potential competition and approved it with restrictions,28 particularly the 

requirement to implement remedies that would reduce the barriers to new entrants and facilitate 

competition. 

A concern with mavericks – atypical firms capable of intensifying competition in the relevant 

market29 – has clearly been present in recent case law. Analysis of the transaction involving 

fuel distributors Ipiranga and Alesat30 raised concerns regarding characterization of the latter 

as a maverick.31 To these were added the finding that anticompetitive practices were especially 

significant in the fuel resale market in Brazil32 and that mavericks could potentially address 

concerns about coordinated conduct. The above points were therefore highly relevant to 

CADE’s decision to reject the transaction.33  

                                                           
26 This concept involves an assessment of the possibility that the transaction will dampen potential competition. 

This is the case when the rival in question has a very limited presence in the market affected, or has not entered 

the market at all, but is considered capable of imposing potential competition and inhibiting the exercise of market 

power, in line with contestable market theory.  
27 Ato de Concentração no. 08700.004860/2016-11. The merger was approved with restrictions by the Tribunal on 

March 22, 2017. 
28 Ato de Concentração no. 08700.004860/2016-11. Available at 

<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?4LNorn1UseRAl1XdI28h1Y

qpjzCgVoQTbTaXEHi74QoauMpnou9ioXMyG-pv6ZhOuL8bLBqT6nrbPSZdzjcyxw,,>.  Last visited Oct. 10, 

2017. 
29 According to CADE’s Guide to the Analysis of Horizontal Mergers, maverick firms display a level of rivalry 

defined as disruptive, typically with low production costs and low prices. Furthermore, mavericks “are 

characterized by inventiveness and stimulation of permanent innovation in their segment”. Available at 

<http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/guias_do_Cade/guia-para-analise-de-

atos-de-concentracao-horizontal.pdf>. Last visited Oct. 10, 2017. 
30 Ato de Concentração no. 08700.006444/2016-49. The deal was rejected by the Tribunal on August 2, 2017. 
31 LCA CONSULTORES. Considerações adicionais à análise concorrencial da Operação Ipiranga-Alesat . AC 

no. 08700.006444/2016-49. Available at 

<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?7EVCERA3aD7vU4OCa03s

bpy9pm6jijYZk_ltyqdH8TbWHPadclQJFmgVK9cm8j0VdtIeaFpf7lktl2CdSY67QQ,,>. Last visited Oct. 10, 

2017. 
32 See: CADE. Cadernos do CADE - varejo de gasolina. Available at <http://www.cade.gov.br/acesso-a-

informacao/publicacoes-institucionais/dee-publicacoes-anexos/cadernos-do-cade-varejo-de-gasolina.pdf>. Last 

visited Oct. 10, 2017. 
33 CADE Commissioner João Paulo de Resende, rapporteur for the case, concluded that Alesat was a maverick 

and voted to deny approval of the deal. See: CADE, Voto do Conselheiro-Relator João Paulo de Resende. 
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Concerns about increased portfolio power34 can be exemplified by the case involving a deal 

between Reckitt Benckiser and Hypermarcas.35 In this case, CADE’s General Superintendence 

(SG) analysed portfolio power as embodied by the brands prospectively belonging the post-

merger firm. According to SG, the transaction would lead to a concentration of several major 

brands of male condoms and intimate lubricants, and the post-merger firm would therefore 

increase its “brand portfolio power”. From this mere profusion of brands SG inferred that “the 

reduction in transaction costs for distributors and retailers [...] could increase the costs of rivals, 

leading to market closure”.36 Although such a categorical conclusion cannot be drawn from the 

factors cited, this variable was a key ingredient in the decision to approve the transaction only 

with restrictions.  

Another frequent aspect of antitrust analysis is a concern with the brands37 involved in 

transactions. A recent example among many is the case involving Kroton and Estácio.38 

According to CADE Commissioner Cristiane Alkmin, rapporteur for the case,39 “the brand is 

material in face-to-face education, as evidenced both by our case law and by the views of all 

parties to this proceeding. In distance education, [...] both SG and CADE’s Department of 

Economic Studies (DEE) say the brand is important”.40 Dissenting from SG, the rapporteur 

                                                           
Available at 

<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?pmEoD42UPi0AzUDzO7Mp

EOxi-6-4eLs7gd1iJWg1CF_kdMCITNrF_SRX8USgHKNTPQIempEinKZD1gNANApRWw,,>. Last visited 

Oct. 10, 2017. 
34 In this case, even if the horizontal overlap deriving from the transaction is not material, there are concerns that 

the post-merger firm will obtain increased market power by means of its extensive portfolio. More precisely, 

although holding an extensive portfolio may permit efficiencies via a reduction in transaction costs – since the 

customer deals only with one firm, which offers a wide range of product types and brands – as well as possible 

economies of scope due to the concurrent production of related products, there may also be deleterious effects 

(albeit unlikely ones) such as obstacles to the entry of new competitors, limitation of rivals’ ability to impose 

effective competition, and even facilitation of anticompetitive practices (typically cross-selling). 
35 Ato de Concentração no. 08700.003462/2016-79. The transaction was approved with restrictions by the Tribunal 

on September 14, 2016. 
36 Source: SG/CADE, Anexo ao Parecer n. 10/2016/CGAA3/SGA1/SG/CADE. Available at 

<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?sBbjNQSM8tifa852M2GVL

zxhPT6uOvFUTKAVaEbeMO_twFAkiCOTocFYDZvBIAPVzsLNLvQqdoPe87VfX6tt6Q,>. Last visited Oct. 

10, 2017. 
37 Brands are a key competition driver, especially in markets with differentiated products. Indeed, because of their 

importance they often have to be divested when the competition authority applies remedies. Despite their 

intangible characteristics, brands are treated as assets just like capital goods. 
38 Ato de Concentração no. 08700.006185/2016-56. The Tribunal rejected the deal on July 11, 2017. 
39 CADE, Anexo ao voto da Conselheira-Relatora Cristiane Alkmin. Available at 

<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?H4iju9A_qZ80ylPzqXZB6E

ZWYZhNT6D2ORzACgt33iRsx00vPSFVA0I0c7PclkjnZBWtdJzWQQ78sszzeAas6Q,,>. Last visited Oct. 10, 

2017. 
40 With regard to case law, Commissioner Alkmin was referring particularly to the deal between Kroton and 

Anhanguera (Ato de Concentração no. 08700.005447/2013-12), approved with restrictions by the Tribunal on May 

14, 2014. 
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concluded that with the implementation of remedies, including sale of the Anhanguera brand, 

recently acquired by Kroton, the transaction would have positive net effects on the markets and 

consumers. Nevertheless, it was denied by a majority of the Tribunal. 

In sum, while the conventional paradigm focuses on the price variable, in cases subject to in-

depth analysis – of which there are very few, it should be stressed – it inevitably becomes 

necessary to examine other dimensions such as potential entry, maverick behaviour, portfolio 

power and brands. Indeed, in many cases these non-price aspects were the key points in the 

antitrust authority’s reason for deciding as it did. 

3. Effect on innovation 

It remains to discuss another important effect taken into account in antitrust analysis of the 

impacts of mergers by a wide range of jurisdictions. The effect on innovation and, in a related 

manner, on quality leads to expansion and renovation of all products and services offered, and 

these results are as desirable as a reduction in prices, if not more so, from the standpoint of 

competition and social wellbeing since they are vehicles of economic development. It is no 

accident that innovation has been a highly visible dimension of recent global transactions 

analysed by several competition authorities.  

Nevertheless, these effects not only do not translate to prices but also are not always objectively 

observable and quantifiable, and they are often not verifiable in the short term. In fact, from the 

analytical standpoint the assessment of effects on innovation requires relinquishment of the 

static neoclassical model in favour of a dynamic model of competition analysis. 

In dynamic competition analysis, Marshallian partial equilibrium ceases to be a reference-point, 

making way for the view that besides adapting to exogenous market conditions firms create 

disruptive competitive asymmetries with procompetitive effects. Dynamic analysis 

acknowledges that markets are made up of heterogeneous products created by firms’ own 

initiatives via investment in research and development (R&D) (cf. Sidak & Teece, 2009).41 In 

particularly dynamic markets, antitrust analysis prioritizes the capacity to innovate and create 

new products so as to appraise the extent to which the firms involved may create a new 

competitive asymmetry. This approach does indeed focus on the intense competition 

characteristic of oligopolistic rivalry.  

                                                           
41 SIDAK, J. G. & TEECE, D.J., Dynamic competition in antitrust law. Journal of Competition Law & Economics, 

v. 5, n. 4, pp. 581-631, 2009. 
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Thus the supply side comes to the fore in M&A analysis regarding firms’ capacity to innovate 

and to create markets, products and processes. Innovative firms can initially earn so-called 

“monopoly rent” – extraordinary profits that will be invested in financing further innovation 

activity.  

This rationale is counterintuitive if the paradigm is the positive correlation between market 

power and intensity of competition dear to traditional neoclassical analysis. For example, 

Shapiro (op. cit.) yields to the theory of contestable markets yet critiques the association 

between “more competition” and “lower product market concentration”, “less product 

differentiation” or “more imitation”.  

An examination of recent cases shows that the innovation and quality dimension has indeed 

become more important in antitrust analysis. 

A paradigmatic case in which the innovation dimension was central to the assessment 

performed by antitrust authorities was the merger between Dow and DuPont.42 In this context 

the European Commission – and several other jurisdictions – went beyond a static analysis of 

competition to analyse the merger considering the dynamic nature of the markets involved. As 

a result, the EC concluded that the transaction could be approved with conditions. On one hand, 

it more conventionally required the sale of assets in the markets for pesticides and 

petrochemicals with the aim of preserving price competition in these markets. On the other 

hand, it included an unprecedented divestment package requiring the sale of DuPont’s R&D 

division. 

The following extract summarizes the EC’s conclusion on the pesticide market:43 

The Commission concluded that the divestment package will enable a buyer 

to replace the competitive constraint exerted by DuPont. Competition on price 

and choice in existing markets is preserved because all of DuPont's products 

in problematic markets are divested. The sale of the underpinning R&D 

organisation and pipeline ensures the viability and competitiveness of the 

divested business on a lasting basis and will enable the buyer to become a 

global integrated R&D competitor. 

In connection with concerns about R&D, it is worth noting that there were precedents in the 

analysis of the second term, “Development”, especially with regard to the new product pipelines 

                                                           
42 Merger case M.7932. Merger approved with restrictions by the European Commission on March 27, 2017. 
43 Available at <http://europa.eu/rapid/press-release_IP-17-772_en.htm>. Last visited Oct. 10, 2017. 
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of the firms involved, but this was the first time “Research” had been the object of scrutiny and 

structural remedies.  

Another key aspect is concern about effects on quality, present in CADE’s decision on the joint 

venture (JV) agreed in 2016 among Brazilian television broadcast networks SBT, Record and 

RedeTV44 with the aim of strengthening their competitive position in a highly concentrated 

pay-television market. The JV was approved with restrictions, and the parties signed an 

undertaking to “preserve the competitive environment in broadcast and pay television, invest 

in the development of audiovisual production with national content, and ensure that gains from 

the Transaction are shared with consumers”. More specifically, CADE made approval 

conditional on an undertaking by the JV to use a significant proportion of its future revenue for 

“individual investments by the three Applicants to increase the supply and/or quality of 

content”, including “(a) new project prospecting and feasibility analysis; (b) content 

development in teledrama, entertainment and journalism [...]; (c) investment in content 

production infrastructure”.45 Thus the deal was approved only with the possibility of gains in 

terms of content enhancement and extended service diversity.  

4. Conclusions 

Beginning with Ricardo in the eighteenth century, economics has sought recognition as a hard 

science and striven to forget its roots in practice via the territory of public policy for national 

development. According to the logic defended by mainstream economics, economists should 

keep their distance from the real world and from the humanities, immuring themselves in a self-

referential mathematized system. In contrast, law was constituted as an applied discipline 

grounded in the real world according to the logic of “social reasoning”.  

In the sphere of antitrust, where these two disciplines meet, law has ultimately surrendered to 

the logic of mainstream economics. The search for regularities and patterns, an inherent feature 

of law, appears to have found comfort in the quantitative tools of economics, contributing (in 

conjunction with Marshallian theory) to the tendency for antitrust analysis to focus on the price 

variable. This is nicely put by Reinert (op. cit, p. 42): “The choice of a tool carries with it an 

                                                           
44 Ato de Concentração no. 08700.006723/2015-21. The JV was approved with restrictions by the Tribunal on 

June 22, 2016. 
45 CADE. Acordo em Controle de Concentração (versão pública), referring to Ato de Concentração no. 

08700.006723/2015-21. Available at: 

<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?39YTcUUQz2-

s_Q2NZCwcg3pO11CNFAMFPG2t2FuOPpX9IRNvyTGAs_GpSvojtYYB2jisgMINYa54xwTkx6Sw2w,,>. 

Last visited Oct. 10, 2017. 
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inherent logic. As Mark Twain said: ‘When all you have is a hammer, all problems start to look 

like nail’.” 

In light of Brazilian and international jurisprudence, however, it is clear in practice that despite 

the theoretical focus on the price variable several other factors are taken into account by 

competition authorities in their analysis of mergers and acquisitions. Non-price dimensions 

such as potential entry, portfolio power, mavericks, brands, quality and innovation have a 

rightful place in antitrust systems and sometimes become the focal point of the analysis. Thus 

we observe the fertilization of theory by the encounter with law – the return of economics, at 

least in part, to the real world. No doubt this would reassure McCloskey. 


