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Introduction 

In the past four years, the Brazilian competition authority’s (Cade) Tribunal has been at 

the heart of a heated debate regarding the appropriate decision regarding fines 

applicable to cartel convictions. Cade had long ago consolidated the view that, in line 

with Article 37 of Law 12.529/2011, companies convicted of cartel should be fined 

based on the gross sales of the companies or markets involved.  

Dissenting, Commissioners Cristiane Schmidt4 and João Paulo de Resende5 

advocated a view according to which the fines should be calculated based on the 

cartel’s gains – that is, based on an estimate of the overprice practiced during the 

existence of the cartel; the probability of cartel detection; and chances of cartel 

detection and aggravating factors.  

According to the two dissenting Commissioners, fines based on the gains are needed 

for effectively dissuade cartelists. This need, they argue, stems from two reasons. 

Firstly, an economic-based view according to which firms make choices related to 

commercial practices strictly based on cost-to-benefit considerations, comparing the 

benefits to be earned against the cost of punishment weighted by the probability of 

punishment. The authority should therefore make sure that the risk-weighted penalty 

exceeds the expected benefit from cartel practice. Secondly, based on the view that 

the Brazilian institutional environment regarding criminal and civil  matters is ineffective 

when it comes to condemn cartel practices – leaving the antitrust authorities 

responsible for enforcing appropriate fines to the damage repair, without which, 

according to the Commissioner Cristiane Schmidt, the dissuasive effect would not be 

achieved. 

Although the two Commissioners have been systematically outvoted, with the existing 

Cade precedent prevailing in all judged cases, their view led to a heated debate in the 

Brazilian antitrust community. To shed light on this debate, this paper aims to revisit the 
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economics of cartel formation, with particular emphasis on its interaction with the 

institutional and historic backdrop. Along the way, we will attempt to showcase the 

massive conceptual, analytical and practical complexity of anti-cartel policy. More 

specifically, we aim to show how the two Tribunal members’ strictly economic view is 

wanting before such complexity, which requires antitrust policy to be flexible, 

particularly as concerns penalties. Therefore, there is a need for some degree of 

discretion, which is inherent to the legal domain. In this sense, Cade’s precedent 

appears appropriate and sufficient for the purposes of anti-trust policy, and finds 

support in international best practice (ICN, 20176), consistently with the Brazilian 

institutional and historic environment – as well as with economic theory as applied to 

anti-cartel practice.  

Section One covers relevant historic aspects behind anti-trust policy as it is currently 

understood – from its early years of existence in the 19th-Century in United States to 

its application under the recent Brazilian institutional environment. This brief and 

somewhat stylized overview underscores the historic and contingent nature of anti-trust 

policy – a particular trait of US economic culture that was late to gain global reach, 

which it only attained well into the latter half of the 20th century, in the wake of 

American hegemony over market economies. Even in its native United States, anti-

trust policy has had widely different characteristics over time, as illustrated by the 

current wave of “Brandeisian” challenges7.  

Section Two provides a quick overview of economic theory regarding cartel practices, 

in an attempt to show how it relates with oligopoly theories and how, even within the 

boundaries of conventional economics, variants like behavioral economics have been 

introducing a significant degree of conceptual flexibility as opposed to the more strict 

view based on assumptions like maximizing rationality, perfect and asymmetric 

information, homogeneous goods, etc. Recognizing that the relevant economic 

environment for anti-trust policy is that in which oligopoly prevails means also 

recognizing that business firms operate by means of strategic interaction, insofar as the 

(few) competitors know and recognize one another. In this sense, the boundaries 

between overt and tacit collusion become blurry – consequently making detection and 

dissuasion far more complex in practice.  

Section Three discusses the limitations of the use of quantitative methods for fine 

dosimetry purposes as such methods cannot deliver the intended accuracy of cartels’ 
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gains and because the business decision-making process itself does not appear to be 

driven by strict cost-benefit analysis.  

Taking at the same time the historic and the economic reconstruction of anti-cartel 

policy, and the Brazilian legal and institutional environment in particular, there appears 

to be more sense in retaining Cade’s precedent, which affords greater flexibility to the 

authorities, than in embracing a framework under which penalties for cartelists 

companies would be set based on gains, as Commissioners Christiane Schmidt and 

João Paulo de Resende have been arguing. 

Final Remarks conclude the article. 

 

 

1. Antitrust policy as a historic phenomenon 

Antitrust policy emerged in the late 19th century as a typically American endeavor 

(HOFSTADTER, 1967). Indeed, the United States stood, over the 18th and early 19th 

centuries, as the promised land of free enterprise, developing under the 

entrepreneurship of small farmers and retail organizations along with small 

companies8. However, as the 19th century progressed, the economic environment was 

quickly taken over by large companies – the trusts. The cultural, political and economic 

clash between the competition ethos and that prevalence of massive companies led to 

the 1890 enactment of the Sherman Act. The Sherman Act gave rise to a lasting 

historic path along which US competition policy formed, on a journey that even now 

goes back and forth on the currents of US political and economic changes (SULLIVAN, 

1991).  

In the 21st century, antitrust law is already a feature of the legal landscape of a large 

majority of countries – including China, under a communist regime – to such an extent 

that common sense appears to take for granted that antitrust law is an inherent 

element to modern nations.  

However, even the birthplace nation of antitrust practice cannot boast a historically 

homogeneous narrative. Elsewhere in the world, the path of competition law has been 

way more uneven.  

One important case is Germany, which considered early in the 20th century that “cartels 

were an instrument to control the instability created by cutthroat competition and price 
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warfare” (MOTTA, 2004. p. 9). The main idea was that overt collusion was a path to 

efficiency and to form national champions. In that sense, an already limited antitrust 

law was lifted a few years after being enacted in 1923. 

This did not change dramatically after the Second World War, when an antitrust law 

was imposed by the United States. A law enacted in 1953 enabled cartels under 

certain situations that favored industrialization: innovation, industrial updates and, 

mainly, overall efficiency gains (SHIN, 1994). Industrial policy was achieved out by 

government-sponsored trusts and collusive schemes. This is why Chandler (1990) 

characterizes German industrial development as “Cooperative Managerial Capitalism”9. 

Only after 1957, when Germany’s industrial status was firmly established, did US-style 

antitrust law finally pass.  

In a similar vein, Japan also encouraged cooperation between firms during the so-

called Japanese miracle. In fact, at least two major industry associations applied to the 

Japanese authorities for collusion permissions in the 1950s. The Japanese Ministry of 

International Trade and Industry (MITI) was favorable to enhancing cooperative 

behavior that could limit production and sales under certain circumstances, especially 

for depressed industries10. This could increase efficiency through technology sharing, 

the joint use of infrastructure and even cooperative investment plans (JONHNSON, 

1982), to make Japanese industry globally competitive. Only in the 1970s, amid fierce 

debate and subject to great controversy, did enforcement of the antitrust law effectively 

begin.  

In Brazil, too, the beginnings of competition policy translated into ineffective antitrust 

laws: “Decreto-Lei No. 869/1938” and “Decreto-Lei No. 7.666/1945”. The 1962 

establishment of the Brazilian antitrust authority – Cade – did not change this scenario. 

The entity intervened only in a few dumping cases and commercial disputes 

(NAVERRETE, 2014). Cartels and coordinated practices were tolerated, especially if 

they involved state-owned companies or large domestic firms capable of boosting 

Brazilian national economic performance (CABRAL, 2016). 

The Brazilian government invested directly in state-owned companies, often in markets 

with natural monopoly characteristics, and in strategic markets for the development of 

the Brazilian industrial landscape, within a broader import-substitution program. Also, 

the government favored mergers and acquisitions of large companies, as well as 

foreign direct investment in incipient markets, fostering the formation of oligopolies. The 
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period’s political-economic paradigm emphasized industrialization, and competition 

enforcement was not even on the agenda (ONTO, 2009). 

Like Japan and Germany, Brazilian’s indifference towards competition policy was 

typical of the late industrializing countries – in fact, it prevailed worldwide, but for the 

US. Practices that might be seen as anti-competitive were in fact encouraged in pursuit 

of competitiveness gains from gains of scale and scope, and network effects. 

Economic policy was aligned with those economic schools that aimed for 

industrialization and the promotion of economic development (BIELSCHOWSKY, 2000; 

CABRAL, 2016). 

This framework lasted until a new political regime emerged in Brazil. In the wake of the 

Constitution of 1988, antitrust legislation saw a relevant shift within the context of 

international trade liberalization and privatization of state-owned enterprises (ONTO, 

2009). The new framework was imported into Brazil from the United States experience 

(MATTOS, 2003; SCHUARTZ, 2009) – as had been the case in Germany and Japan, 

and across the world more generally.  

In fact, antitrust policy as currently seen and enforced in a majority of countries – 

including China, where a market economy coexists with intense government action 

through state-owned companies and active industrial policy –, was a particularly 

American phenomenon in the former half of the 20th century, and only much later 

became a part of other economies’ institutional frameworks.   

The point we would like to make, rather than attempting a historic reconstruction of the 

global prevalence of antitrust policies, is that, like other institutions of market 

economies, antitrust policies are specifically historic and dated constructs. In other 

words, they are not intrinsic to market economies, but have attached to them in various 

ways. Antitrust policy changes and modulates in each specific economy in response to 

the prevalent economic, political and social atmosphere at any given time.  

The clearest example of these changes over time comes from the very cradle of 

antitrust policy, the United States. A large number of authors have been arguing for 

quite some time that US antitrust policy has loosened and become unable to handle 

new and more complex forms of competition fostered by information technologies. This 

mainly includes big-tech platforms, like Amazon, Facebook, Google, etc. (KHAN, 2016; 

WU, 2018). This, however, is not exactly novel: even cartels, the business conduct 

seen as the acme of competitive breach in almost every jurisdiction was once seen as 

a competitiveness and efficiency vector and thus tolerated and even encouraged by 



several countries’ policies. Even now, for just one example, many jurisdictions do not 

regard export cartels as antitrust infractions.  

This may strike the community of economists – or at least those that embrace 

mainstream economics – as odd. Indeed, based on conventional neoclassical 

microeconomics, economics regards the so-called perfect competition as the 

benchmark for efficiency – from which stems the understanding that anti-trust policy 

should be driven without question by the fight against business conducts and mergers 

posing a threat to this benchmark. In this sense, economists do not regard antitrust 

policy as a shifting and complex historic institution – but rather as a quasi-naturalized 

apparatus in its capacity as the guardian of free competition.  

However, as Hovenkamp states, “The legislative histories of the various antitrust laws 

fail to exhibit anything resembling a dominant concern for economic efficiency”11. 

Today’s meeting and near symbiosis between competition protection institution and 

neoclassical economics were not part of the original legislative apparatus. As the next 

section will show, neither does economics, in isolation, have a single, straightforward 

view of what may be construed as anticompetitive action.  

 

2. Economic analysis of collusion – the oligopoly problem 

As professed by the mainstream industrial economic theory, collusion occurs when 

companies set prices above equilibrium in a game where firms met only once in the 

arena (MOTTA, 2004). Therefore, any set of prices between the free-market 

benchmark and the monopoly is influenced by some kind of collusion: either an explicit 

agreement or a tacit collusion – both resulting in the same economic effect12. 

The question of how prices might align in the absence of explicit agreements was first 

developed in 1929 by Chamberlin (1949). If each agent attempts to maximize its profits 

in a market with few firms, they will soon realize that their moves influence competitors’ 

behavior. Even if they act independently, one could hardly assume that a competitor 

will accept market-share losses without retaliation. As a result, the players will 

anticipate this, refrain from lowering prices, and thereby split monopoly gains among 

themselves13.  
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Succinctly put, this is the “oligopoly problem” (PETIT, 2013). It might as well be called 

the “antitrust problem”. The modern industrial world is the world of oligopoly and, to an 

extent, one might argue that competition protection laws were gradually built to address 

this world.  

Reeves and Stucke (2011) emphasize that “self-interested profit maximizers became 

and remain embedded in antitrust policy” (REEVES & STUCKE, 2011, p. 1545). 

Indeed, the neoclassical economics view that rational agents make decisions 

independently to maximize profit in a free-competition environment ended up enshrined 

as the benchmark of antitrust policy. Still, the concrete everyday object of antitrust 

policy is neither perfect competition nor monopoly – rather, it is the oligopolistic market 

structures to be found in every industry. And since neoclassical theory equates the 

supracompetitive oligopolistic prices with the prices arising from collusion, it is as if the 

entire oligopolistic price-formation process were a collusion of sorts.  

Collusion is therefore everywhere – consequently, tell apart tacit collusion from cartel is 

a key antitrust problem. 

This is no easy task. Substantively, that is, in terms of market effects there is no 

relevant analytical distinction – both overt and tacit collusion lead to supracompetitive 

prices. The distinction is therefore limited to how an oligopoly sets its prices. Cartel is 

the business practice according to which a certain market’s firms explicitly agree on 

prices and quantities. If the question is telling an explicit agreement from a tacit 

behavior, then we are not on economics territory – but on that of legal evidentiary 

finding, as the antitrust enforcer’s job is to find evidence that firms did exchange 

sensitive information. Economic analysis may yield clues, but relying on economic 

evidence as proof of unlawful collusion may be misleading – precisely because the 

economic impact of cartel and covert collusion is similar. Antitrust authorities have 

therefore converged on the understanding that only factual proof may be taken into 

consideration in the discovery phase of a cartel case – which is regarded as a conduct 

to be proven “by object” rather than “by effect”.  

Nonetheless, economic analysis plays a key role in this discussion. Firstly, in the 

preventive policies area – by providing analytical elements for merger review and its 

impact on the probability of collusion on the part of companies in the market at hand. 

Secondly, as discussed above, as an auxiliary tool for cartel detection. Thirdly, to 

operate reparatory action by means of tools to determine the size of the cartel-related 

damages. And finally, as we will see, as theoretical and analytical argument for 

calibrating the dissuasive aspect of anti-cartel policy – specifically as concerns penalty 



sizing, a key aspect of the fierce debate underway in Cade’s Tribunal, as mentioned in 

the introduction.  

Strategic interaction and interdependent results 

Ever since Chamberlin’s trailblazing work, economists have been attempting to solve 

the “oligopoly problem”. For neoclassical economics, an oligopoly is a kind of “black 

hole”, the locus of indetermination – only market’s polar structures, perfect competition 

and monopoly, can be determined, at equilibrium.  The oligopoly introduces an 

indetermination, a state beyond the reach of conventional theory.  

Several formulations exist that, like Chamberlin’s, attempt to model oligopolistic market 

structures by relinquishing certain neoclassical assumptions.  

One tool used to address the presence of strategic and interdependent interactions in 

oligopolistic markets is game theory, where each agent makes decisions based on the 

behavior of other players and on the decisions they are expected to make. 

GineviIcius and Krivka (2007) use the game theory toolkit to show how collusion tends 

to prevail under oligopolistic circumstances – beyond the trivial case of markets with 

linear demand and symmetrical firms. They applied the Prisoner’s Dilemma14, to show 

that collusion stability depends on a wide range of factors, such as the history of inter-

firm relations, incentives to deviate, game frequency, and its eventual finitude. Each of 

these influences a firm’s confidence on its competitors’ behavior, thereby affecting the 

final equilibrium (ROSS, 1992; JACQUEMIN; SLADE, 1989). In addition, structural 

factors like the presence of innovation and product differentiation hamper continued 

firm alignment (AYRES, 1987).  

Thus, by using game theory as a tool, the authors were able to – in a sense – solve the 

“oligopoly problem” – that is, to establish theoretical conditions consistent with a 

collusive “equilibrium”. In addition, due to the large number of vectors, the analyses 

end up at the conclusion that oligopolistic structures admit multiple equilibria, therefore 

requiring a detailed analysis of each specific market situation to determine its results 

(PETIT, 2013). That is, instead of the unique answer that neoclassical economics 

provides to the polar market situations of perfect competition and monopoly, the 

answer under oligopoly and game theory would be along the lines of: “it depends”.  

Decision-making and behavioral economics 
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The proposed models – whether neoclassical or game-theory base – attempt to 

describe equilibria based on certain market structures. There is no actual decision-

making involved: firms respond to the more or less complex algorithms that frame their 

actions. However, when one is investigating not only tacit, but overt collusion as well, 

the firms’ decision-making process must be understood. Decision-making, in this case, 

is to be taken in a strong and substantive sense. It is about understanding how firm 

managers decide in a complex and interactive environment.  

If overt collusion can be understood as a business conduct intended to stabilize tacit 

collusion or make it more beneficial, then one must also understand the elements that 

decision-makers will take into account, and how they process these elements.  

On this front, recent advances in behavioral economics have been making novel 

contributions to economic debate. Behavioral economics is mainly concerned with 

consumer choices and provides for the occurrence of behaviors other than expected 

under a conventional analytical scheme driven my strict maximizing rationality. This 

means that, in their pursuit of the best course of action, consumers are influenced by 

social behavior patterns and create “rules of thumb” that lead to decision-making 

shortcuts. This theoretical framework assumes that agents have limited rationality – 

including relevant ingredients like bounded willpower and bounded self-interest 

(REEVES & STUCKE, 2011). 

Although the behavioral economics framework focuses on consumers, it can be 

extended to business firms. For concrete analysis, this shift from individuals to 

companies must be properly configured, but the general theoretical scheme based on 

the realization that maximizing rationality cannot be taken at face value applies equally 

to corporate decisions (ARMSTRONG & HUCK, 2010)15.  

On a different theoretical stream, but one still consistent with behavioral economics – 

that of institutional economics –, authors like Oliver Williamson understand that firms 

may settle for satisfactory rather than optimal choices, as complex calculations can be 

prohibitively expensive – or simply impossible to perform. As a result, firms may 

choose to imitate the strategies of successful rivals or decide to only switch strategies 

when their results lie below a certain level (WILLIAMSON, 2004). 

This scheme is helpful in analyzing overt collusion when applied to oligopolistic 

decision-making and strategic interaction processes. Non-maximizing behavior on the 

part of business firms may be the fruit of the pursuit of simple strategies, such as 
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imitating competitors – or a choice to operate in a market niche or space where a 

competitor is absent, creating the appearance of market division.  

Therefore, oligopolistic players tend to make competitive decisions that might be 

deemed collusive. The preliminary conclusion is that, having cast aside the assumption 

that firms always embrace maximizing behaviors, the outcomes of oligopolistic inter-

firm interaction are indeterminate and require specific, concrete analysis.  

An important point for anti-cartel policy that emerges from approaches such as these 

that attempt to handle the “oligopoly problem” is that telling apart cartel from tacit 

collusion is not a trivial matter. If oligopolistic firms’ decision-making process is not 

strictly maximizing, but driven by strategic interaction among competitors, then there 

would be no economic distinction between tacit and overt collusion. Moving on, even 

the legal distinction – which seeks to determine whether there is an explicit nature to 

these interactions, becomes more complex. Except for legally trivial cases where 

indisputable evidence of explicit agreement among competitors can be found, in most 

cases the evidence itself will have been affected by omnipresent strategic interaction.  

Indeed, strategic interaction among competitors is mainly driven by the search for 

credible signs of the respective market stances – and tools like market surveys or 

pricing algorithms are frequently used to monitor competitors’ behavior. In such an 

environment, peremptorily determining the more or less explicit nature of that exchange 

of signs does not appear to be a simple task – even assuming the assistance of the 

institute of leniency (ARMSTRONG & HUCK, 2010).   

Firm organization by means of routines ensures stability in procedures even in the face 

of short-term changes in the competitive environment (BECKER, M. 2005).  Insights 

such as these raise a red flag on how difficult the maximizing behavior hypothesis 

holds in practice. 

Even supported by processes and routines, firms’ daily decision-making is not clearly 

planned, being vulnerable to non-expected fluctuations. Therefore, finding factual 

evidences of a cartelist behavior is equally complex.  

If the legal framing of cartel does not appear to be trivial, even more complex is the 

definition of economic and extra-economic means of cartel dissuasion – fines in 

particular – and, additionally, estimating effects and damages. As discussed, the 

decision-making process of oligopolistic firms is involved in an environment of strategic 

interaction – therefore, disclosure of this interaction by an antitrust authority would not 

necessarily create an embarrassment to companies, for they see that as business as 

usual (BEATON-WELLS & HAINES, 2009). In addition, and also based on the 



behavioral economics approach, one must bear in mind that business agents have 

great difficulty in assigning appropriate odds to the chance of their practices being 

detected and punished, be it due to  limited rationality, be it due to the fact that such 

calculations are intrinsically nebulous (REEVES e STUCKE, 2011). 

However, the pursuit of optimum fines – that is, those with sufficient dissuasive power 

in neoclassical terms – is recurrent in the history of antitrust enforcement, even in the 

absence of conclusive evidence that punishment based in such calculations has added 

effectiveness to anti-cartel policy (STUCKE, 2006). The next section briefly discusses 

the optimum-fine rationale and attempts to indicate some of its shortcomings.  

 

3. Limitations of the use of quantitative methods for fine dosimetry purposes 

According to textbook neoclassic microeconomics, a basic economic model shows the 

negative effect of collusion. Figure 1 below illustrates collusion and a benchmark 

situation. 

Figure 1 – Collusion Damages 

 

Source: KATSOULACOS et al. (2018)  

 

As shown above, c is the marginal cost; pB is the benchmark price; pC illustrates a 

collusion price; while QC and QB represent collusion and benchmark quantities, 

respectively. The consumer surplus reduces in a situation of collusion, which is 

illustrated by areas A and D: A is the part transferred to collusive firms and D is the 

dead weight. As can be seen, there is a negative effect in terms of efficiency as the 

optimal allocation, represented by the benchmark situation, is shifted to an allocation 

with lower quantity offered and higher price. 



While trying to measure the damages or gains from collusion, policy makers usually 

have this basic framework in mind, as reported by Chowdhury and Wandschneider 

(2016). Damages would be equal to areas A and D and gains would be equivalent to 

area A. From a strictly economic angle, as discussed, cartel replicates the tacit-

collusion market situation.  

While modeling an optimum fine within this theoretical framework, one assumes that 

the penalty for unlawful conduct must exceed the gains, thereby creating a dissuasive 

effect on strictly rational actors. Reeves and Stucker (2011) summarize this view:  

“The generally accepted approach under neoclassical optimal 

deterrence theory is that a “rational” actor, seeking to maximize 

profit, will weigh the magnitude of a likely penalty and the 

probability of being detected against the gain from a violation 

before engaging in anticompetitive conduct” (REEVES and 

STUCKER, 2011, p. 1567) 

Estimating the gains requires construction of a counterfactual to capture the effects of 

cartel (or collusion, for that matter) alone, in isolation from other factors impacting price. 

Tito and Nakane (2018) and Leite et.al (2019) list the main techniques available for 

such calculations as: comparative; market model-based; and financial. 

The comparative approach proposes to create a counterfactual scenario based on 

markets with similar characteristics, particularly those with compatible supply 

structures. One then compares the observed cartel price and the counterfactual 

scenario’s price (the so-called but-for-price). The second approach attempts to 

simulate industrial organization models (Bertrand, Cournot, etc.)  best fitted to each 

case to estimate the counterfactual prices and compare it with the analyzed market. 

Finally, the financial approach uses production variables like costs, margins, etc. to 

build the counterfactual price. 

All three approaches attempt to build a counterfactual scenario from a market free from 

agreements between competitors. Based on the literature, Leite et al. (2019) 

emphasize the difficulties inherent to each approach. According to the literature, the 

comparative approach is the most frequent, as financial data and oligopolistic market 

estimates stumble on the lack of uniformity between markets. That is, new assumptions 

need to be stipulated for each industry, making the exercise costly and subject to 

challenge. Even for the comparative approach, the literature recognizes that the limited 

data available poses a significant barrier against the construction of robust econometric 

models. And, even given information availability, there are reservations on the use of 



counterfactual construction in markets for differentiated products, which is typical of the 

oligopoly case.  

Regardless of the method, after quantifying the so-called gains, fine stipulation would 

still require weighting for the probability of detection and punishment of the practice. 

The literature’s estimates place this probability in the 13-33% range (COMBE, 

MONNIER & LEGAL, 2008; and CONNOR, 2016). Therefore, the fine must be 

multiplied by a factor that takes this into consideration – for example, assuming a 20% 

chance of punishment, the gains must be multiplied by 5 to determine the amount of 

the fine. Furthermore, to prevent the practice, an additional multiplier must be 

stipulated to make sure that the fine effectively exceeds the gains weighted by the 

chance of punishment.16  

Optimum fine vs. effective fine 

Most jurisdictions embrace a simplified fine dosimetry method, given: the difficulty 

associated with calculating gains; the realization that, regardless of the selected 

method, there will always be a significant degree of discretion involved; and 

controversy surrounding the very relevance of establishing the dissuasive aspect of 

cartel fines based on this concept. Pecuniary penalties are generally based on the 

convicted firm’s revenues or sales and the application of a predetermined add-on that 

varies from 10% to 30% depending on the country and the case (KATSOULACOS, 

MOTCHENKOVA & ULPH, 2015). 

Under Brazilian law, the fine for cartel is 0.1% to 20% of a firm’s gross sales, at the 

specific branch of activity, in the year preceding the commencement of administrative 

proceedings.17 The rate may also be adjusted based on aggravating and extenuating 

circumstances.18  

It is worth mentioning, however, that the law also provides that the fine shall not be less 

than the cartelist company’s gains, if this can be estimated. This point led Cade’s 

Tribunal to discuss the connection between gains and the fine’s dissuasive nature, as 
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discussed in the introduction. Nonetheless, the long-standing precedent – based on the 

percentages under the law – has prevailed.  

It is no accident that the world’s main jurisdictions use simplified approaches with small 

adjustments on a case-by-case basis. It is a flexible technique that can skirt around 

economic controversy yet retain the ability to act upon concrete cases properly, even if 

in a discretionary way – a trait also present in gains calculation methods, even given 

ample data and sophisticated tools.  

Just as relevant as the economic aspect is the fact that maintaining the precedent also 

avoids challenges before the courts. Cade has used great efforts to reduce the rate of 

judicialization of its rulings (AZEVEDO, 2016), and the leniency program is largely 

responsible for that successful outcome. Revolutionizing the precedent based on 

questionable methods and legal constructions might backfire and be counterproductive, 

leading to increased judicialization and negative impacts on the effectiveness of the 

anti-cartel policy (JACOBZONE, CHOI & MIGUET, 2007; FOX & TREBILCOCK, 2012).   

Instead of pursuing the mirage of an optimally dissuasive fine, it may make better 

sense to maintain a focus on effective enforcement – which requires legal factors in 

addition to economic elements. After all, as discussed earlier, cartel is an essentially 

legal phenomenon, as it relies on the explicit nature of collusion – and not on collusion 

in and of itself. This is why cartel is treated as an offense by object. Economic analysis 

may be helpful sizing effects for the purposes of fine dosimetry based on aggravating 

and extenuating circumstances. But expecting such methods to fully answer for the 

dissuasive nature of cartel punishment appears inappropriate, be it because the 

methods at hand cannot deliver the intended accuracy, be it because the business 

decision-making process itself does not appear to be driven by strict cost-benefit 

analysis.  

 

Final Remarks 

Since the 1970s we have been witnessing a virtual symbiosis between antitrust policy 

and economic efficiency. It was originally handed down by the Chicago School, but 

persists to this day. The prevalence of the economic approach based on conventional 

neoclassical economics, together with the paradigm of maximizing rationality, led to 

recent and fierce controversy in the Cade’s Tribunal – some Tribunal members 

advocated embracing cartels’ gains as basis for fines levied on convicted firms. 

According to them, the penalty’s dissuasive effect would only function if firms knew that 

they would face a fine greater than the expected benefit of the unlawful practice – 



weighted by the probability of detection and enforcement. Because Civil courts in Brazil 

are said to be ineffective pursuing remediation of damages caused by cartels, 

according to them the Cade could and should claim the right to include civil justice 

within its purview, thereby guaranteeing effective punishment against cartels in its 

capacity as the first line of competition protection.  

This view – which has been outvoted in every case – ultimately expresses faith in 

economic reasoning as applied to antitrust policy under the aegis of the Chicago 

School. This article attempted to provide historic and theoretical elements to better 

frame the connection between antitrust policy and the (neoclassical) paradigm of 

economic efficiency and maximizing rationality.  

Firstly, it is worth bearing in mind that antitrust efforts did not originally emerge as a 

reflection of economic reasoning. In fact, efficiency was not among the reasons behind 

the enactment of the US Sherman Act, which raised the curtain on antitrust legislation 

(see, for example, Lande (1982) and Millon (1988)), contrary to the teleological and 

anachronistic argument offered in Bork (1966). The Sherman Act’s roots lie in an ideal 

of liberty by means of decentralized economic power, which neo-Brandeisians attempt 

to recover.  

Secondly, it is important to remember that cartel is not an economic event – rather, a 

legal one. Collusion itself is indeed an economic event – a pervasive market situation 

insofar as it is a reflection of oligopolies, which are present in every industry under the 

scrutiny of antitrust authorities. In an oligopolistic environment, marked by strategic 

interaction among competitors, prices are aprioristically indeterminate and lie 

somewhere between the perfect competition price and the monopolistic price – without 

necessarily having the firms explicitly agree to it. Economically, therefore, one cannot 

tell overt from tacit collusion. Therefore, it also appears unreasonable for dissuasion 

from cartel to be driven by strictly economic elements.  

Thirdly, if strategic interaction among competitors is pervasive, even the legal and 

factual distinction between overt and tacit collusion cannot be straightforward. This is 

why authorities resort to leniency – in an attempt to narrow down the grey zone, even if 

not always unequivocally. In addition, business firms’ decision-making processes are 

not as simple as the advocates of punishment based on cartel’s potential gains. Only in 

economics textbooks does “the firm” – it is worth pointing out that firms are made up of 

individuals subject to all manner of constraints in their capacity as business actors – 

find itself before a binary process along the lines of “should I form a cartel or not? What 

would be the costs and benefits of it?” Advances on the behavioral economics front are 

key to challenging the omnipresence of maximizing rationality as the sole driving force 



of economic actors – and, therefore, also challenging the validity of regarding gains as 

a reliable guideline for anti-cartel policy.  

Last, but not least, it is also important to point out that the methodology for calculating 

damages and gains of cartels, even if well established in the literature, is notoriously 

subject to discretion on the part of whosoever does the calculations. One cannot do 

better – but defeats the notion of achieving dissuasion through precise calculations.  

In this sense, it seems reasonable to maintain the Cade precedent, based on fining 

cartelist firms on a broad scale – ranging from 0.1% to 20% of a firm’s gross sales in 

the year preceding commencement of the practice. Discretion remains – but this, as 

seen, cannot be avoided. And resorting to a simple and flexible rule of thumb that can 

accommodate extenuating and aggravating circumstances appears a reasonable 

means to punish cartel – in line with the best practices prescribed by the ICN and to be 

found in a large share of jurisdictions.  
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