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ABSTRACT 
 

A fallacy lies at the core of modern antitrust law.  At the 
same time that a group of scholars introduced the consumer-welfare 
framework into antitrust discourse, many of these same scholars 
espoused the notion that output was interchangeable with welfare.  
Drawing on the economic model of perfect competition, these 
authors—the leading lights of the field—concluded that antitrust 
analysis can be boiled down to a single question: whether output in 
the relevant market has increased or decreased.  Judges and 
enforcement authorities quickly adopted this narrowed vision.  And 
at long last, it has found its way to the U.S. Supreme Court. 
 

But output and welfare are not interchangeable.  As this 
Article demonstrates, these two concepts diverge in myriad ways.  
Numerous categories and subtypes of strategic conduct can increase 
output, yet reduce welfare.  Moreover, a wide variety of individual 
or concerted conduct can reduce output while increasing welfare.  
The notion that output and welfare are interchangeable is revealed 
to be mistaken.  The result is a paradox: the very same conduct can 
constitute both the supreme good and the supreme evil of antitrust.  
Antitrust doctrine has been rendered incoherent, often opaque, and 
prone to harming those it nominally seeks to protect—it is a policy 
at war with itself.  Ridding the antitrust enterprise of the Output–
Welfare Fallacy may well force a reckoning with foundational 
questions about antitrust’s core values.  But that reckoning is long 
overdue, and the current path is increasingly untenable. 
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I. INTRODUCTION: A POLICY AT WAR WITH ITSELF 
 
 At the core of modern U.S. antitrust law lies a fallacy: that “output” is 
interchangeable with “welfare.”  Historically, antitrust law was conceptualized as 
a means for promoting multiple policy objectives.  But in the 1970s, the antitrust 
enterprise underwent a paradigm shift.  Chicago School scholars advanced a set of 
powerful arguments to the effect that “consumer welfare” is the exclusive goal of 
the antitrust laws.  Their efforts were wildly successful.  Antitrust laws began the 
decade as the “Magna Carta of free enterprise,”1 but by its end they had been 
reduced to a relatively humble “consumer welfare prescription.”2 
 
 More subtly, however, the antitrust revolution also introduced the notion 
that output should be the primary metric for assessing effects on consumer welfare.  
The neoclassical economic theory that underlies most of current antitrust doctrine 
depicts the fundamental harm from market power as a reduction of output and 
corresponding deadweight loss to society.  A monopolist (the story goes) is 
incentivized to reduce output in order to raise prices, thereby deterring some 
potentially beneficial transactions from occurring.  These lost sales lie at the very 
core of contemporary antitrust law, commentary, and teaching.  Any student of 
antitrust law can undoubtedly visualize the blacked-out deadweight loss triangle 
that appears in the introductory chapters of every casebook in use today.   
 

Leading judges and scholars have, since the consumer-welfare paradigm 
shift of the 1970s, repeatedly decreed that antitrust law is to be implemented via 
analysis of output effects.  Under this output–welfare approach, conduct that 
increases output increases welfare, and is therefore procompetitive and legal.3  Only 
conduct that restricts output can violate the antitrust laws.  Leading treatises, the 
most influential single book ever written about antitrust, one of the most heavily 
cited journal articles on antitrust—all espouse the notion that output effects are the 
sine qua non of antitrust law 
 

The output–welfare approach has also been firmly endorsed at the very 
highest level of antitrust law-making, the U.S. Supreme Court.  As early as 1979, 
the Court stated in passing that the most highly suspect restraints of trade are those 
that “almost always tend to restrict competition and decrease output.”4  But the 

                                                
1 United States v. Topco Assocs., Inc., 405 U.S. 596, 610 (1972). 
2 Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979) (quoting ROBERT BORK, THE ANTITRUST 
PARADOX: A POLICY AT WAR WITH ITSELF 66 (1978)). 
3 See John M. Newman, Procompetitive Justifications in Antitrust Law, 94 IND. L.J. 501, 516–17 
(2019) (describing the “output only” approach to procompetitive-justification analysis). 
4 Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 20 (1979).  A prominent 
Chicagoan, Frank Easterbrook, represented the United States as amicus curiae in his role as 
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clearest judicial manifestation of the output–welfare approach to date appeared 
much more recently, in the Court’s 2018 Ohio v. American Express Co. decision.5  
Justice Thomas’s majority opinion required an antitrust plaintiff to prove that the 
challenged conduct reduced marketwide output—even though the plaintiff had 
already demonstrated that the conduct caused supracompetitive prices.6  This 
output-only conception of antitrust may have been influenced by Justice Gorsuch, 
the Court’s most experienced hand on antitrust issues, who implied during oral 
arguments that the AmEx decision ought to hinge on output effects.7 
 

But this vast edifice of legal doctrine and commentary rests on a deeply 
flawed foundation.  As this Article demonstrates, output is not interchangeable with 
welfare.  A wide variety of strategic conduct can increase output while decreasing 
consumer welfare.  The inverse is also true: a variety of marketplace activity can 
decrease output, yet increase welfare.  Moreover, these are not scattered or unique 
instances.  To the contrary, an inverse relationship between output and welfare is 
revealed to be a fairly common feature of many of the types of conduct that antitrust 
courts and enforcers routinely address.  Thus, equating output with welfare—and 
concluding that antitrust law can be reduced to output-effects analysis—is 
untenable. 
 

The implications of this “Output–Welfare Fallacy” for antitrust law and 
discourse are, to put it mildly, enormous.  The mistaken position that output is 
interchangeable with welfare leads directly to the equally mistaken normative claim 
that antitrust law is exclusively concerned with output restrictions—and, in turn, to 
flawed substantive doctrinal requirements.  Courts that fall victim to the Output–
Welfare Fallacy will inevitably conclude that antitrust plaintiffs bear the burden of 
proving that the challenged conduct had the effect of reducing marketwide output.  
But if some conduct that increases output nonetheless reduces consumer welfare, 
then such rules will necessarily produce costly false negatives, allowing harmful 
conduct to go unaddressed.8   

 
At the same time, the Output–Welfare Fallacy also leads inevitably to the 

conclusion that antitrust defendants cannot justify conduct that has the effect of 
                                                
Deputy Solicitor General.  Though not so simplistic as to be a pure output–welfare argument, the 
United States in its brief did point to a “decrease in production” as the fundamental cause of the 
costs to society from cartel agreements.  Brief for United States at 15 (“An increase in price is 
accompanied by a decrease in production, as buyers seeks [sic] substitute products.”). 
5 Ohio v. Am. Express Co.,. 138 S. Ct. 2274 (2018). 
6 Id. 
7 Transcript of Oral Argument at 5, 138 S. Ct. 2274 (No. 16-1454) (question by Justice Gorsuch); 
see John M. Newman, The Antitrust Jurisprudence of Neil Gorsuch, 45 FLA. ST. U. L. REV. 225, 
226 (2017) (“Gorsuch’s primary area of expertise is antitrust law.”). 
8 This Article takes the “consumer welfare” framework as a given, without weighing in on whether 
it is descriptively accurate or normatively desirable.  These questions are, of course, contestable, 
but lie outside the scope of this Article, which seeks instead to mount an internal critique—a 
critique “made from within the premises of the system under examination.”  John Henry Schlegel, 
Of Duncan, Peter, and Thomas Kuhn, 22 CARDOZO L. REV. 1061, 1061 n.4 (2001). 
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reducing output—despite the fact that such conduct may in fact increase welfare, 
and therefore ought to be legal according to the modern antitrust framework.  Thus, 
the Output–Welfare Fallacy can just as easily produce false positives, by 
condemning conduct that antitrust law ostensibly ought to embrace. 

 
The result is a modern antitrust paradox—“a policy at war with itself.”9  As 

Part II of this Article details, the historical development and spread of the Output–
Welfare Fallacy occurred in tandem with the consumer-welfare revolution.  A great 
deal of ink has been spilled describing antitrust law’s embrace of the consumer-
welfare standard.  But existing narratives overlook the crucial interplay between 
these two projects.  The adoption of consumer welfare as the singular unifying goal 
for antitrust was facilitated by its advocates’ choice of output as the singular metric 
for measuring and achieving that goal.  At the same time, the attractiveness of the 
welfare standard (and the economic theory underlying it) contributed to the viral 
spread of the Output–Welfare Fallacy. 

 
Part III of this Article identifies the wide variety of instances in which 

output and welfare are not interchangeable—and are, in fact, inversely related.  It 
constructs two taxonomies.  The first catalogues the various types of marketplace 
activity that can increase output, yet decrease welfare.  These include coercive 
practices like tying, conduct that stifles innovation, arrangements that externalize 
some of their costs onto third parties, deception and misleading conduct, 
overwhelming counterparties with excessive information, and taking advantage of 
cognitive limits and biases.  The second taxonomy indexes a variety of marketplace 
behavior that can decrease output, yet increase welfare.  These include agreements 
to limit deception and misleading, agreements to reduce negative externalities, 
concerted efforts to exclude competitors that have been taking advantage of 
consumers’ cognitive limits and biases, and unilateral or concerted disruptive 
innovation. 

 
Part IV of this Article undertakes the task of charting an immediate course 

correction.  The AmEx decision—the high-water mark of the mistaken output-
centric approach to antitrust—can serve as a useful example to future decision-
makers.  Much like the du Pont case from an earlier era came to serve as a useful 
instructional vehicle for warning against engaging in the “Cellophane Fallacy,” so 
too can Justice Thomas’s majority opinion in AmEx serve as a tool for warning 
against the pitfalls of the Output–Welfare Fallacy. 

 
Substantively, antitrust rules should not require plaintiffs to demonstrate an 

output reduction, nor should it require defendants to demonstrate an output 
increase.  Doing so is warranted as a matter of doctrinal coherence, but also on 
consequentialist grounds.  Erroneous decisions like AmEx have a real-world impact.  
Allowing the challenged restraints in that case to continue not only forces millions 
of businesses to pay higher prices to a handful of oligopolistic credit-card networks, 

                                                
9 BORK, supra note __. 
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but—perhaps even more perniciously—forces low-income food-stamp users to 
subsidize lavish rewards programs for wealthy credit-card holders.   
 
 As Part IV explains, shifting away from the crabbed vision of output-only 
antitrust will necessarily entail confronting some of the tensions that are inherent 
in any “welfare”-based framework for antitrust analysis.  Pretending that output is 
the only relevant metric glosses over the trade-offs that are often required by such 
a standard.  Such trade-offs are no stranger to the law.  They require sustained focus 
and discussion.  The Output–Welfare Fallacy instead tries simply to sweep them 
under the rug, with disastrous results. 
 
II. THE OUTPUT-WELFARE FALLACY 
 

The roots of the output–welfare fallacy are embedded in the economic 
framework that prompted antitrust to undergo a paradigm shift in the 1970s.  At the 
core of what is often called “modern” antitrust law and economics is a set of stylized 
supply-and-demand curves.  Drawing on the notion of marginal decision-making, 
and armed with a few simplifying (albeit often unrealistic) assumptions, 
neoclassical economic theory is able to present a compellingly simple story.  
Production costs increase as output increases, translating into higher prices.  As 
prices increase, customer demand decreases.  These opposing forces drive markets 
to “clear”—to reach a stable equilibrium.  In a competitive market, the story goes, 
that equilibrium yields optimal output and price levels.  But a monopolist is 
incentivized to reduce output, causing the market price—and its own revenues—to 
increase.  As a result, not only does wealth transfer from the customers to the 
monopolist, but society suffers a deadweight loss.  The latter is generally portrayed 
as the supreme evil that antitrust laws are meant to prevent. 

 
In something of a rhetorical flourish, these stylized supply-and-demand 

stories purport to depict effects on the “welfare” of various societal groups.  
Properly speaking, of course, they do nothing of the kind.  What they do describe 
is the less grand concept of “surplus.”  Surplus is the difference between what a 
seller would have been willing to accept for a product and what the seller actually 
receives for it, or what a buyer would have been willing to pay for a product and 
what the buyer actually pays.  One of the many assumptions underlying the 
neoclassical narrative is that “surplus” is a metric for—and is in fact 
interchangeable with—“welfare.” 

 
The neoclassical narrative thus argues that the shift from a “perfectly 

competitive” market to a monopolized market negatively affects welfare.  As a 
market moves up and down stylized supply-and-demand curves, the relative surplus 
captured by buyers and sellers changes.  More output in a competitive market 
causes prices to decrease, and buyers’ surplus to swell.  Less output in a 
monopolized market causes prices to rise, enlarging the monopolist’s surplus but 
decreasing the overall surplus of market participants.   

 



2019] THE OUTPUT–WELFARE FALLACY [Newman 

These simple stories lay the groundwork for the Output–Welfare Fallacy.  
They imply—and who would dare deny?—that “welfare” is a worthy goal.  They 
depict output and welfare as perfectly and positively correlated.  The upshot is that 
output, in theory a quantifiable metric, can seemingly be used to measure welfare, 
an abstract concept.  All that remained for policy-makers was to choose whose 
welfare the antitrust enterprise ought to prefer: consumers, suppliers, or the total of 
the two.  After a lively debate, orthodox antitrust settled on protecting consumers. 

 
With all of this in mind, it may not be surprising to learn that the Output–

Welfare Fallacy began to manifest at the very same time as the first arguments in 
favor of incorporating neoclassical economic theories into antitrust doctrine.  In the 
first edition of Antitrust Law, published in 1976, Richard Posner concluded, “This 
analysis identifies the cost of monopoly with the output with the monopolist does 
not produce, and which a competitive industry would.”10  In The Antitrust Paradox, 
Robert Bork declared that “[t]he task of antitrust is to identify and prohibit those 
forms of behavior whose net effect is output restricting and hence detrimental.”11  
As a contemporary observer put it, “Proponents of one currently popular formula 
for the solution of all antitrust problems would examine challenged behavior to 
determine whether it is primarily output-restricting and therefore inconsistent with 
short-run aggregate consumer welfare as deduced from neo-classical price 
theory.”12 

 
These proponents, generally associated with the Chicago School’s 

ascendancy in antitrust, met with success in the courts.  Judicial suggestions that 
output is the sine qua non of antitrust appear as early as the U.S. Supreme Court’s 
1979 BMI decision.  Here is Justice White, speaking for the majority in BMI: “[O]ur 
inquiry must focus on whether . . . the practice facially appears to be one that would 
always or almost always tend to restrict competition and decrease output, . . . or 
instead one designed to increase economic efficiency and render markets more, 
rather than less, competitive.”13  A prominent Chicagoan, Frank Easterbrook, 
represented the United States as amicus curiae in BMI.  Though it did not make a 
pure output–welfare argument, the United States in its brief did point to a “decrease 
in production” as the fundamental cause of the costs to society from cartel 
agreements.14  Upon being appointed to the bench, Easterbrook made even more 
clear his view that antitrust law ought to treat output and welfare interchangeably.  
In a 1996 opinion, Judge Easterbrook flatly declared that “[t]he core question in 

                                                
10 I RICHARD POSNER, ANTITRUST LAW: AN ECONOMIC PERSPECTIVE 11 (1976) 
11 ROBERT H. BORK, THE ANTITRUST PARADOX: A POLICY AT WAR WITH ITSELF 122 (1978) (1993 
ed.). 
12 Eleanor M. Fox, Modernization of Antitrust: A New Equilibrium, 66 CORNELL L. REV. 1140, 
1145 (1981).  Fox went on to predict that “[t]his conception of antitrust would prohibit almost 
nothing at all.”  Id. 
13 Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 19–20 (1979). 
14 Brief for United States at 15 (“An increase in price is accompanied by a decrease in production, 
as buyers seeks [sic] substitute products.”). 
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antitrust is output.  Unless a contract reduces output in some market, to the 
detriment of consumers, there is no antitrust problem.”15 

 
But the clearest, and arguably most egregious, judicial invocation of the 

Output–Welfare Fallacy appeared in the U.S. Supreme Court’s 2018 AmEx 
decision.  Output-focused statements made in cases like BMI can, perhaps 
somewhat charitably, be read as responses to the particular facts at hand.  BMI, for 
example, involved an antitrust lawsuit alleging that a horizontal joint-licensing 
arrangement among music copyright-holders violated Sherman Act § 1.  The 
gravamen of the copyright-holder association’s defense was that its arrangement—
which superficially resembled a horizontal price-fixing cartel—was justified 
because it massively increased output of the relevant product.  Thus, the BMI 
Court’s statement regarding output may have simply reflected the centrality of 
output effects to the parties’ competing arguments in that case. 

 
AmEx does not admit of a charitable reading.  AmEx began as a suit by the 

United States against the three largest credit-card companies, Visa, AmEx, and 
MasterCard.  The suit targeted identical rules contained in these card networks’ 
contracts with merchants, who pay fees to the networks in order to be able to accept 
credit-card payments from customers.  Referred to variously as “no-steering,” 
“anti-steering,” or “anti-discrimination” rules, the challenged restraints forbade 
merchants from presenting any of the networks in a differential light to customers.  
Thus, for example, merchants were forbidden from offering customers a discount 
for using a particular brand of card, informing customers that the merchant 
preferred a particular brand of card, and even from simply informing customers 
how much each brand of credit card cost the merchant to accept.  Visa and 
MasterCard quickly settled, but AmEx fought to keep its restraints in place—
perhaps unsurprisingly, given that AmEx often charged merchants the highest fees 
among the four major networks. 

 
At the trial-court level, the Department of Justice performed the herculean 

task of proving that AmEx’s merchant restraints had the effect of increasing 
marketwide prices.  Competitors testified that they had attempted to compete by 
offering lower prices to merchants, but that AmEx’s rules left merchants unable to 
reward those efforts by encouraging their customers to pay with less-expensive 
cards.  As a result, the incentive and ability to compete on price was diminished.  
In a lengthy and well-reasoned opinion, the trial court concluded that the restraints 
were anticompetitive.   

 
On appeal, however, a bare majority made up of the conservative wing of 

the Court decided otherwise.  Justice Thomas’s opinion, though sparse, did 
begrudgingly admit that AmEx’s trade restraints had caused prices to increase.  
Nonetheless, he reasoned, that was not enough for the plaintiffs to make out a prima 
facie case.  Thomas began with the proposition that “[m]arket power is the ability 
                                                
15 Chi. Prof’l Sports Ltd. Partnership v. NBA, 95 F.3d 593, 597 (7th Cir. 1996). 
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to raise price profitably by restricting output.”16  (In a telling rhetorical flourish, 
Justice Thomas added the emphasis to the quoted material.)  Because industrywide 
output had increased over the relevant time period, the majority held, the plaintiffs 
had failed to carry their initial burden.17 
 

The output-only vision for antitrust law also manifests in the leading 
scholarly works that guide contemporary antitrust enforcement.  The venerable 
Areeda and Hovenkamp treatise states, for example, that “the overall goal is 
markets that maximize output.”18  In his seminal article on the error-cost framework 
for antitrust analysis, Easterbrook posited that “[i]f arrangements are 
anticompetitive, the output and market share of those using them must fall.”19  In 
their influential treatise on intellectual property and antitrust law, Professors 
Hovenkamp, Janis, Lemley, Leslie, and Carrier inform the reader that 
“[f]undamentally, the rule of reason considers whether a restraint is output 
increasing or output decreasing.”20  In The Antitrust Enterprise, Professor 
Hovenkamp suggests that “[w]hile we often think of antitrust as troubled by high 
prices, it is better to think of antitrust’s main concern in terms of restrictions on 
output.”21  Former FTC Commissioner Joshua Wright and Professor John Yun 
argue that, at least in the context of platform markets, measuring output effects . . . 
is the central purpose and ultimate aim of welfare analysis.”22  In short, output 
effects have become the “Holy Grail” of antitrust.23 
 
 What emerges is a narrow vision for antitrust analysis, and indeed for 
antitrust law at large.  Core concepts like “market power” and “anticompetitive 
effects” are defined solely with reference to output.  In particular, where output 
increases, the challenged conduct is said to be legal.  Only conduct that decreases 
output is considered to be (potentially) anticompetitive.  More broadly, the unitary 
goal of antitrust law is taken to be maximizing output—a normative position that 
rests on the key assumption that output is interchangeable with consumer welfare, 
                                                
16 Ohio v. Am. Express Co., 138 S. Ct. 2274 (2018) (internal quotation marks omitted).  Thomas 
also cited Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 464 (1992), as support.  
But that case had not defined “market power” quite so narrowly, instead quoting earlier statements 
to the effect that market power is “the ability of a single seller to raise price and restrict output.”  
Id. (quoting sources) (internal quotation marks omitted) (emphasis added). 
17 Id. (“The output of credit-card transactions grew dramatically from 2008 to 2013, increasing 
30%.”). 
18 I PHILIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF ANTITRUST 
PRINCIPLES AND THEIR APPLICATION ¶ 114 (4th ed. 2013). 
19 Frank H. Easterbrook, The Limits of Antitrust, 63 TEX. L. REV. 1, 31 (1984). 
20 HERBERT HOVENKAMP, MARK D. JANIS, MARK A. LEMLEY, CHRISTOPHER R. LESLIE & 
MICHAEL A. CARRIER, IP AND ANTITRUST: AN ANALYSIS OF ANTITRUST PRINCIPLES APPLIED TO 
INTELLECTUAL PROPERTY LAW § 7.03[A] (3d ed. 2017). 
21 HERBERT HOVENKAMP, THE ANTITRUST ENTERPRISE: PRINCIPLE AND EXECUTION 13 (2005) 
22 Joshua D. Wright & John M. Yun, Burdens and Balancing in Multisided Markets: The First 
Principles Approach of Ohio v. American Express, 54 Rev. Indus. Org. 717, 733 (2019). 
23 See Daniel A. Crane, Harmful Output in the Antitrust Domain: Lessons from the Tobacco 
Industry, 39 GA. L. REV. 321, 341 (2005) (arguing that antitrust should not blindly seek to increase 
output in “net-harm” industries like tobacco). 
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the consensus goal for orthodox antitrust.24  Yet, as the following discussion 
explains, that assumption is unwarranted.   
 

The stakes at play are high.  Removing this single block threatens to topple 
a massive edifice, one constructed by the leading lights of the field and the highest 
court in the nation.  But an antitrust policy built upon a fallacy is incoherent, glosses 
over important and necessary trade-offs, and—as we will see—produces perversely 
harmful effects on those whom it purports to protect.  Output–welfare antitrust is a 
policy at war with itself.25 
 
III. DECOUPLING OUTPUT AND WELFARE 
 

Output and welfare diverge in myriad vitally important ways.  The 
discussion that follows identifies two broad categories of conduct that illustrate this 
divergence.  First, a number of competitive strategies will tend to increase output, 
yet reduce welfare.  The inverse is also true: a variety of conduct will generally 
reduce output, yet increase welfare.  What emerges is a decoupling effect: output 
effects are distinct from welfare effects, in ways that must be accounted for by the 
antitrust enterprise. 
 

A. Output-Increasing, Welfare-Reducing Conduct 
 

A variety of strategies—including some that are quite well-recognized by 
antitrust law—can have the effect of increasing output while simultaneously 
reducing welfare.  These include coercive practices (especially tying), stifling 
disruptive innovation, externalizing costs and harms, deception, misleading, 
overwhelming counterparties, and otherwise taking advantage of the cognitive 
limits of natural persons. 
 

1. Coercion 
 

Multiple marketplace strategies can be thought of as “coercive”.  These run 
the gamut from issuing threats,26 to contractual tying,27 to designing one’s product 
so as to foreclose interoperability with rivals’ complementary products (so-called 

                                                
24 See, e.g., HOVENKAMP, ENTERPRISE, supra note 19, at __. 
25 The irony, of course, is that Robert Bork is likely the single person most responsible for 
bringing about this state of affairs—via his seminal book purporting to unravel just such a 
paradox.   
26 On the difference between a coercive “threat” and a mere “warning,” see Einer Elhauge, 
Contrived Threats Versus Uncontrived Warnings: A General Solution to the Puzzles of 
Contractual Duress, Unconstitutional Conditions, and Blackmail, 83 U. CHI. L. REV. 503 (2016). 
27 IX AREEDA & HOVENKAMP, supra note __, at 3 (“This chapter examines ‘tying’ (or ‘tie-in’) 
arrangements by which a seller of one product ‘forces’ customers to take a second product as well 
. . . .”). 
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“technological tying”).28  Each of these strategies can have the purpose and effect 
of increasing output of a relevant product and output in a relevant market.  Yet each 
can also harm consumers. 

 
As to threats, Patterson points to a compelling example involving the well-

known Moody’s credit-rating service.29  A Colorado school district, planning to 
issue bonds, selected two of Moody’s rivals to provide rating services.  Moody’s 
responded by announcing that it was planning to publicize an unsolicited negative 
rating of the school district’s creditworthiness.30  According to the school district, 
which filed an antitrust complaint against Moody’s, the strategy was intended to 
force the school district and other bond issuers to buy ratings from Moody’s in the 
future.31  In other words, the conduct alleged would increase demand for and output 
of Moody’s product while also injuring consumers of that product.32  Marketwide 
output of credit-rating services may not have increased in that particular case, but 
one could easily imagine a set of facts in which it would.  Suppose, for example, 
that a credit-rating service were to threaten to negatively rate a customer (or 
customers) that would have otherwise issued bonds without purchasing credit-
rating services.  In such a case, marketwide output of credit-rating services would 
increase, yet the same harm to customers would occur. 

 
As to contractual tying, courts and scholars have long recognized that using 

power over one product (the “tying” product) to coerce purchases of another (the 
“tied” product) can be anticompetitive.33  Such strategies rather obviously have the 
purpose and effect of increasing output of the seller’s tied product.  To the extent 
that tying forces purchases of the tied product that would not have otherwise 
occurred—i.e., the buyer would not have purchased the tied product even from a 
rival absent the coercive tie—marketwide output of the tied product will increase.  
Nonetheless, it is well-established in the case law that contractual tying can reduce 
welfare.  For a time, certain theorists were of the opinion that tying could not create 
anticompetitive effects.  Their arguments were based on the “single monopoly 
profit” theory, according to which tying was supposed to be an irrational way to 
exercise market power.  But subsequent theoretical work demonstrates that the 
single-monopoly-profit theory holds only under a single set of highly unrealistic 
assumptions, and that tying can certainly harm both consumer and total welfare.34 

 

                                                
28 See John M. Newman, Anticompetitive Product Design in the New Economy, 39 FLA. ST. U. L. 
REV. 681, 683 (2012) 
29 Mark R. Patterson, Coercion, Deception, and Other Demand-Increasing Practices in Antitrust 
Law, 66 ANTITRUST L.J. 1, 1–3 (1997). 
30 Id. at 2. 
31 Id. 
32 Id. at 5–6. 
33 See, e.g., Times–Picayune v. United States, 345 U.S. 594, 614 (1953); IX AREEDA & 
HOVENKAMP, supra note __, at ¶ 1700. 
34 See Einer Elhauge, Tying, Bundled Discounts, and the Death of the Single Monopoly Profit 
Theory, 123 HARV. L. REV. 397 (2009). 
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 Finally, technological tying can have similar effects on both output and 
welfare.  The seminal Microsoft case involved, in part, a technological tying 
strategy.35  Microsoft primarily engaged in three product-design practices that 
functionally linked its Windows operating system (“OS”) to its Internet Explorer 
web browser: it excluded Internet Explorer from the Windows “Add/Remove 
Programs” function; designed Windows so as to sometimes override users’ choice 
of rival browsers; and commingled the code of Windows and Internet Explorer such 
that deleting the latter would cripple the former.  Microsoft lacked any valid 
procompetitive justifications for the first and third of these product-design 
practices.  Thus, as the D.C. Circuit recognized, such conduct could both increase 
output of the tied product (here, Internet Explorer) and harm welfare.   
 

2. Stifling Disruptive Innovation 
 

Product innovation can upend the existing status quo, destroying an existing 
relevant market while creating a new one.36  Such innovation will reduce output in 
the “disrupted” product market.  Yet innovation can also serve as an important 
driver of consumer and societal welfare.37  In other words, disruptive innovation 
can reduce output of a relevant product while increasing welfare, an intuition 
explored more fully below.38 

 
It follows, then, that strategic conduct that stifles disruptive innovation can 

have the effect of increasing output while simultaneously reducing welfare, relative 
to a “but for” world in which the conduct did not occur.  This dynamic was at the 
core of the Government’s case against Microsoft in the late 1990s.  Microsoft’s 
tactics had the intended purpose and effect of deterring the use of innovative rival 
web browsers that could perform basic OS functions.  Bill Gates’s existential fear 
at the time was that such browsers would begin to offer a compelling alternative to 
traditional desktop OSs—and thus would begin to threaten Microsoft’s monopoly 
position in the desktop OS market.  According to the D.C. Circuit, Microsoft’s 
conduct had the purpose and effect of stifling this disruptive threat and preserving 
Microsoft’s monopoly control over OSs.  In other words, the conduct increased 
output—but reduced welfare—relative to a (hypothetical) world in which the 
conduct did not occur. 
 
 
 
 

                                                
35 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001). 
36 This notion traces its intellectual history at least as far back as Schumpeter’s famous assertion 
that “creative destruction” will ensure no monopoly will last forever.  See generally JOSEPH A. 
SCHUMPETER, CAPITALISM, SOCIALISM AND DEMOCRACY (1942). 
37 See, e.g., J. Gregory Sidak & David J. Teece, Dynamic Competition in Antitrust Law, 5 J. 
COMPETITION L. & ECON. 581, 603 (2009) (“Industry after industry can demonstrate gains from 
dynamic (innovation-driven) competition that overshadow the gains when competition is present 
but innovation is absent.”). 
38 See infra Part III.B.2. 
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3. Externalizing Costs 
 

The costs of production, trading, and consumption are not always borne by 
their creators.  “Externalities” arise in a variety of marketplace settings.  They can 
be positive, as when productive activity causes benefits that are unable to be 
internalized by the producer.  But externalities can also be negative.  One of the 
classic examples is that of a factory dumping toxic pollutants into groundwater.  
The factory’s accounting data may appear to show a cost per unit of, say, $20.  Such 
a factory might be able to sell its widgets profitably for $21, but the true costs may 
be much higher.  Where a firm is able to externalize its costs of doing business, its 
output increases, but net welfare does not necessarily increase, and can easily be 
reduced.39  The same goes for situations in which consumers can externalize the 
costs of consumption.  Negative externalities, a textbook cause of market failure,40 
 

4. Deceptive or Misleading Conduct 
 

Deception and misleading conduct can create, exacerbate, or capitalize on 
an information asymmetry.  Such conduct can increase consumer demand while 
simultaneously harming those very consumers.41  The history of “patent medicines” 
that eventually prompted the passage of the first “Pure Food and Drug Act” 
provides a compelling example.  Prior to the passage of the Act, manufacturers had 
developed thousands of “elixirs” that were marketed to consumers as offering 
various curative and health benefits.  Many of these were useless, however, and 
some were outright poisonous—with ingredients like turpentine, bromides, and 
even uranium and radium.  The deceptive (or, at best, misleading) advertisements 
used to hawk these medicines had the effect of increasing demand—yet the clear 
negative effects on welfare ultimately prompted a legislative response.  Here again, 
conduct can increase output, yet decrease welfare. 

 
  5. Creating Information Asymmetries 
 
 In addition to deception and misleading concept, firms can also create 
information asymmetries via contractual or other mechanisms.  Information 
asymmetries are, of course, a classic cause of market failure.  Where one party lacks 
full information about relative benefits and costs, that party may enter into 
transactions that are welfare-reducing.  At the same time, that transaction represents 
an increase in output of the relevant product. 
 

The Ohio v. American Express Co. antitrust litigation provides a ready 
example of this dynamic in action.  AmEx, a credit-card network, entered into 

                                                
39 See, e.g., Jeffrey L. Harrison, Other Markets, Other Costs: Modernizing Antitrust, 27 U. FLA. 
J.L. & PUB. POL’Y 373, 385–86 (2016). 
40 See, e.g., RICHARD A. POSNER & FRANK H. EASTERBROOK, ANTITRUST: CASES, NOTES, AND 
OTHER MATERIALS 176 (2d ed. 1981). 
41 E.g., Patterson, supra note __, at 5 (“[D]eception exploit[s] consumers . . . by increasing 
consumers’ demand for their products . . . through providing them with false information . . . .”). 
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contractual agreements with both its cardholders and with merchants who wanted 
the ability to accept payments from AmEx cardholders.  In its contracts, AmEx 
forbade merchants from communicating to their customers accurate price 
information about the costs of accepting credit cards.  According to AmEx itself, it 
imposed these restraints out of concern that, if merchants could communicate this 
truthful information to their customers, fewer customers would pay using AmEx’s 
relatively expensive cards.  In other words, AmEx admitted to creating an 
information asymmetry.  Its own defense was that the asymmetry was necessary to 
increase output of one of its products.  And given the unique nature of the restraints, 
the asymmetry may well have increased marketwide output—and, in fact, 
marketwide output was increasing over most of the relevant time period.  But, as 
basic economic theory tells us, the upshot of AmEx’s information-asymmetry-
causing restraints was likely a decrease in welfare. 
 

6. Exploiting Cognitive Limits 
 

Human cognition is a limited and scarce resource.42  Available cognitive 
capacity can be overloaded at a given point in time.43  It can also be depleted via 
use over time.44  In either event, running up against the limits of cognitive capacity 
can negatively impact decision-making.45  Thus, for example, one field study 
involved subjecting actual car buyers to decision fatigue by presenting them with a 
vast array of sequential options.46  Buyers subjected to decision fatigue ultimately 
spent thousands of dollars more than non-fatigued buyers.47  Such deviations from 
the neoclassical ideal of “perfect rationality” can rather obviously increase output 
while simultaneously reducing economic welfare. 
 

a. Biases 
 
 Today, even the most stalwart neoclassical economist would admit that 
natural persons have limited cognitive abilities and do not always behave exactly 
how a model that assumes perfect rationality might predict.  An entire subfield of 
economics—behavioral economics—studies causes and effects of such “biases.”  
In California Dental, the U.S. Supreme Court suggested that this type of deviations 
from the perfect-rationality ideal are cognizable in an antitrust case: “[p]atients’ 
                                                
42 Timothy J. Buschman et al., Neural Substrates of Cognitive Capacity Limitations, 108 Proc. 
Nat’l Acad. Sci. U.S.A. 11252 (2011) (“Cognition has a severely limited capacity.”). 
43 Chandler and Sweller appear to have been the first to use the term “cognitive load” to refer to the 
burden a given mental task places on cognitive capacity.  See Paul Chandler & John Sweller, 
Cognitive Load Theory and the Format of Instruction, 8 COGNITION & INSTRUCTION 293 (1991). 
44 See, e.g., Jonathan Levav et al., Order in Product Customization Decisions: Evidence from Field 
Experiments, 118 J. POL. ECON. 274, 276 (2011). 
45 For the seminal article on “ego depletion,” see Roy F. Baumeister et al., Ego Depletion: Is the 
Active Self a Limited Resource?, 74 J. PERSONALITY & SOC. PSYCH. 1252 (1998).  On “decision 
fatigue,” see John Tierney, Do You Suffer from Decision Fatigue?, N.Y. TIMES MAG. (Aug. 17, 
2011). 
46 Id. 
47 Id. 



2019] THE OUTPUT–WELFARE FALLACY [Newman 

attachments to particular professionals, the rationality of which is difficult to assess, 
complicate the picture even further.”48  Taking advantage of such attachments 
could increase output of a particular provider’s services.  If unnecessary service 
provision is the result, such conduct could also increase marketwide output.  At the 
same time, it will tend to decrease consumer welfare. 
 

Another example that could foreseeably be relevant to antitrust analysis is 
natural persons’ difficulty with making intertemporal cost–benefit tradeoffs.49  
Suppose that an organization made up of higher-education institutions is in charge 
of overseeing its own members’ accreditation status.  All information relevant to 
prospective students’ decisions must be disclosed by member schools.  
Nonetheless, some students—who would not have been admitted to any other 
member institutions—irrationally choose to attend a subpar school that offers little 
hope of employment in exchange for a six-figure price tag, payable decades into 
the future.50  At least as a theoretical matter, that school’s conduct is output-
increasing, yet welfare-reducing. 

 
b. Comprehension Asymmetries 

 
In her groundbreaking work on legal-system design, Wendy Wagner 

identifies a number of real-world examples of “comprehension asymmetries.”51  
Sheer volume or quantity of information can overwhelm limited cognitive 
capacity.52  Under conditions of overload, decision-making ability can be seriously 
degraded.53  Thus, as Wagner demonstrates, when the parties to a transaction or 
interaction have differing abilities to comprehend and respond to information, the 
party at a disadvantage may be harmed.  And relatively sophisticated actors may 
deliberately encourage comprehension asymmetries by striving to “overwhelm” 
their counterparties with information. 

 
                                                
48 Calif. Dental Assoc. v. FTC, 526 U.S. 756, 772–73 (1999) (citation omitted) (emphasis added). 
49 See, e.g., Ted O’Donoghue & Matthew Rabin, Doing It Now or Later, 89 AM. ECON. REV. 103, 
103 (1999). 
50 Some observers argue that some U.S. law schools fit this description. See, e.g., Paul Campos, The 
Law-School Scam, THE ATLANTIC, Sept. 2014 (“This world [of for-profit legal education] is one in 
which schools accredited by the American Bar Association admit large numbers of severely 
underqualified students; these students in turn take out hundreds of millions of dollars in loans 
annually, much of which they will never be able to repay.”); Michael Simkovic & Frank McIntyre, 
The Economic Value of a Law Degree 1 (Harv. L. Sch. Ctr. on the Legal Profession, Research Paper 
No. 2013-6, 2013), https://papers.ssrn.com/sol3/papers.cfm?abstract _id=2250585 
[https://perma.cc/Z4MP-A5T2] (“Legal academics and journalists have marshaled statistics 
purporting to show that enrolling in law school is irrational.”). 
51 WENDY WAGNER, INCOMPREHENSIBLE!: A STUDY OF HOW OUR LEGAL SYSTEM ENCOURAGES 
INCOMPREHENSIBILITY, WHY IT MATTERS, AND WHAT WE CAN DO ABOUT IT (2019). 
52 George A. Miller, The Magical Number Seven, Plus or Minus Two: Some Limits on Our Capacity 
for Processing Information, 63 PSYCH. REV. 81 (1956). 
53 See, e.g., Andrew E. Taslitz, Information Overload, Multi-Tasking, and the Socially Networked 
Jury: Why Prosecutors Should Approach the Media Gingerly, 37 J. LEGAL PROF. 89, 95–96 (2013); 
Maria Sicilia & Salvador Ruiz, The Effects of the Amount of Information on Cognitive Responses in 
Online Purchasing Tasks, 9 ELEC. COMMERCE RES. & APPLICATIONS 183 (2010). 
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The direction of output effects caused by overwhelming strategies is, 
perhaps, somewhat less clear than in the case of coercive conduct.  But in at least 
some cases, taking advantage of a comprehension asymmetry can increase output—
in much the same way that taking advantage of an information asymmetry can 
increase output—while simultaneously reducing welfare.  As Wagner points out, 
however, the policy prescriptions may differ across these two distinct causes of 
market failure.  The cure for an information asymmetry—more information—may 
actually exacerbate a comprehension asymmetry.  The cure for the latter is not 
more, but better (and better packaged) information. 
 

* * * 
 
 In sum, a broad array of strategic marketplace conduct can increase output, 
yet at the same time reduce welfare.  Much of this conduct can violate—and some 
has been found to have violated—the antitrust laws.  Thus, sound economic logic 
and existing antitrust doctrine counter against engaging in the Output–Welfare 
Fallacy.   
 
 Of course, a few of the conduct categories described above may fall more 
squarely within the ambit of consumer-protection laws.  But, as the following 
discussion explains, agreements among multiple market participants designed to 
alleviate such market failures can be, and have been, challenged by antitrust 
plaintiffs.  In such cases, defendants often must proffer some procompetitive 
justification for their behavior.54  And in a number of cases, some of them 
surprisingly well-known to (but misunderstood by) antitrust commentators, 
defendants have asserted the reduction of these output-increasing, welfare-reducing 
strategies as a defense.  Conduct that limits such strategies is output-reducing yet 
welfare-enhancing—again suggesting that output and welfare must be decoupled.   
 
 

B. Output-Reducing, Welfare-Enhancing Conduct 
 

A variety of marketplace conduct can reduce output while simultaneously 
increasing welfare.  These various strategies can be roughly grouped into two 
categories.  The first comprises agreements (horizontal or vertical) that reduce the 
types of welfare-reducing conduct described above.  As these are conceptually 
similar to one another, only a subset of examples are described below—but the 
concept applies across all of the output-increasing, welfare-reducing strategies 
previously identified.  The second category is unilateral conduct. 
  

                                                
54 Newman, Procompetitive Justifications, supra note __. 
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1. Agreements 

 
a. To Reduce Negative Externalities 

 
A negative externality arises where the social costs of some action outweigh 

the private benefits yielded by that action.  Externalizing the costs of behavior can 
increase output of a relevant product while simultaneously reducing welfare.  
Again, the classic example is that of a polluting factory that is able to sell its widgets 
at a lower price—thereby increasing demand—because its internalized costs are 
lower than the true costs of its productive activity.   

 
It follows that agreements to limit such negative externalities may increase 

welfare while simultaneously reducing output.55  For example, in 2019, a subset of 
automakers agreed amongst themselves and with the state of California to meet that 
state’s relatively lofty emissions-reduction targets across all of their vehicles sold 
in the United States.  Automobile emissions are, like polluting factories, a textbook 
example of a negative externality.  The automakers’ horizontal agreement had the 
intended purpose and likely effect of reducing that negative externality.   

 
Sound economic logic dictates that such agreements can be welfare-

enhancing.  Yet, at the same time, the automakers’ agreement had the potential to 
reduce output of the participants’ products.  Meeting stricter environmental 
regulations can require R&D expenditures and/or increase the marginal costs of 
production, either of which could translate into higher prices and lower demand.56 

 
The automakers’ agreement thus perfectly illustrates the paradox created by 

the Output–Welfare Fallacy.  On the one hand, protecting and promoting welfare is 
said to be the sine qua non of antitrust law.  Yet, at the very same time, conduct 
that reduces output is identified as the primary—indeed, the only—target of 
antitrust law.  The resulting paradox makes for muddled doctrine and enforcement 
efforts.  In September 2019, the U.S. Department of Justice Antitrust Division 
announced that it was launching an investigation into the automakers’ agreement 
as potentially anticompetitive cartel activity.57  But just one year earlier, the U.S. 
Supreme Court had observed that marketplace agreements that “stem negative 
externalities” are not “inherently anticompetitive.”58  This statement was in accord 
with decades of antitrust precedent on standard-setting bodies, which frequently 
agree on standards that increase production costs but reduce market failures.59  The 
                                                
55 For a thorough discussion, see OECD, HORIZONTAL AGREEMENTS IN THE ENVIRONMENTAL 
CONTEXT (2010), http://www.oecd.org/competition/cartels/49139867.pdf. 
56 Herbert Hovenkamp, Are Regulatory Agreements to Address Climate Change Anticompetiive?, 
REG. REV. (Sept. 11, 2019), https://www.theregreview.org/2019/09/11/hovenkamp-are-regulatory-
agreements-to-address-climate-change-anticompetitive/. 
57 Id. 
58 Ohio v. Am. Express Co., 138 S. Ct. 2274, 2290 (2018). 
59 See Hovenkamp, Climate Change Agreements, supra note __. 
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result is a contradictory body of law, a policy at war with itself.  The Output–
Welfare Fallacy renders antitrust certain to frustrate corporate compliance efforts 
and likely to harm those it is nominally meant to protect.60 
 

b. To Limit Deception 
 

Restraints of trade that limit deception or misleading conduct can decrease 
output of a relevant product while increasing consumer welfare.61  In California 
Dental, for example, the U.S. Supreme Court was called upon to analyze the 
legality of just such a restraint.62  The challenged conduct was a statewide dental 
association’s rule forbidding its members from engaging in false and misleading 
advertising, including misleading advertising involving supposed price discounts.  
By allowing the one party to capitalize on an information asymmetry, deception 
can increase output, yet reduce consumer welfare.  It follows that restraints 
designed to prevent deception can simultaneously decrease output, yet increase 
welfare.  The California Dental Court appeared to recognize as much, noting that 
the dental association’s limit on deceptive advertising “could have different effects 
from those ‘normally’ found in the commercial world, even to the point of 
promoting competition.”63  As a result, the Court held that such restraints—even in 
the form of horizontal agreements—may not be anticompetitive.64  Thus, 
California Dental provides an example of judicial decision-makers recognizing the 
decoupled nature of output and welfare, and thereby avoiding the Output–Welfare 
Fallacy. 
 

c. To Exclude Cognitive Predators 
 

A restraint may also alleviate a market failure caused by overconsumption, 
thereby reducing output of the relevant product while increasing consumer welfare. 
Consider again the example of an educational-accreditation body made of up 
market participants.  Suppose member schools face mandatory public disclosure of 
all information relevant to prospective students’ cost–benefit analysis (tuition, 
employment rates, debt load, and the like).  Yet some students, who would not have 
been admitted elsewhere, irrationally enroll in a subpar institution that offers little 
hope of employment in exchange for a six-figure price tag.65  The “irrationality” 
arises from humans’ established difficulty with making intertemporal cost–benefit 
tradeoffs.   

 

                                                
60 See John M. Newman, The U.S. Forgot What Antitrust Is For, THE ATLANTIC (Sept. 11, 2019), 
https://www.theatlantic.com/ideas/archive/2019/09/how-antitrust-became-pro-pollution-
tool/597712/. 
61 Newman, Procompetitive Justifications, supra note __. 
62 526 U.S. 756 (1999). 
63 Id. at 773–74. 
64 Id. 
65 On consumers’ intertemporal irrationality, see O’Donoghue & Rabin, supra note __. 
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Now suppose the accrediting body moves to strip the subpar school of its 
accreditation or deny that school’s application for accreditation.  This exact type of 
conduct by an accreditation body has been the target of antitrust litigation.66  If 
output reductions are, in fact, the prime evil of antitrust, this horizontal restraint of 
trade would appear quite suspicious.  Yet such decisions can, at least in theory, 
increase welfare.  Indeed, making such decisions is the very raison d’ être of 
accreditation bodies.  Here again, the Output–Welfare Fallacy imposes a paradox 
on antitrust analysis. 
 

d. To Reduce Information Asymmetries  
 

Certain agreements may reduce information asymmetries, thereby 
increasing welfare, yet also reduce output of a relevant product.  Standard-setting 
organizations, for example, often “provide the information to producers and 
consumers to enable them to judge the quality of products produced by others, and 
also to determine the safety of those products.”67  Where consumers are unaware 
of health or safety risks of a product, output of that product will be higher—and 
welfare lower—than they would be in a world of perfect information.68  A standard 
mandating disclosure of health and safety information could thus simultaneously 
reduce output and increase welfare.  
 

2. Unilateral Conduct 
 

Unilateral conduct by a single firm can have the effect of reducing output 
while increasing welfare.  Categories of such conduct in the real world abound; for 
present purposes, two will suffice.  The first involves disruptive innovation; the 
second what is often called “corporate responsibility.” 

 
Disruptive innovation by a single firm can reduce output of the displaced 

product, yet the potential of such innovation to deliver massive welfare benefits is 
well-recognized.69  For just one example, consider the efforts of Sun Microsystems 
that were one of the primary target of Microsoft’s anticompetitive conduct in the 
late 1990s.  Sun was the developer of Java, a set of technologies that included the 
Java Virtual Machine, essentially a middle-man between applications and an 
underlying OS (like Windows).70  Microsoft’s fear was that such technologies 
would commoditize OSs, reducing the rents that it was then capturing from its 

                                                
66 See, e.g., Mass. Sch. of Law v. ABA, 846 F. Supp. 374 (E.D. Pa. 1994) (dismissing in part a 
complaint by an unaccredited law school against the American Bar Association alleging that several 
of the Association’s accreditation standards were anticompetitive). 
67 David Balto, “Standard Setting in the New Economy,” Speech at the Cutting Edge Antitrust 
Law Seminars International, Feb. 17, 2000, https://www.ftc.gov/es/public-
statements/2000/02/standard-setting-network-economy. 
68 See supra notes __ and accompanying text (discussing the patent-medicine experience in the 
United States). 
69 See, e.g., Sidak & Teece, supra note __. 
70 Microsoft III, 253 F.3d 34 (D.C. Cir. 2001). 
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control over Intel-compatible OSs.  Eventually, even the categorical distinction 
between Intel-compatible versus non-Intel compatible could have lost their salience 
to consumers.  In other words, Sun’s conduct (though undoubtedly innovative) 
could have reduced output of a relevant product—much like the advent of the 
gasoline-powered automobile did to sales of horse-drawn carriages. 
 
 Second, a firm may unilaterally decide to reduce output in order to limit 
some cause of market failure like negative externalities, informational problems, 
etc.  In late 2019, the chief executive officer of Twitter announced that the firm 
would no longer display “political” advertisements.71  Twitter attributed its decision 
to concerns that such advertisements may be misleading and presented serious 
challenges to democratic infrastructure and civic discourse.72  Declining to sell 
advertising space to an entire category of customers will reduce the output of one 
of Twitter’s core products.  To the extent that advertising customers view Twitter 
as unique, this decision may also reduce marketwide output.  But, as noted above, 
and as the U.S. Supreme Court has recognized, misleading advertisements can have 
negative welfare effects.73  Twitter’s move to stop carrying such advertisements 
may thus simultaneously be output-reducing yet welfare-enhancing. 
 

* * * 
 

 In sum, a vast amount of marketplace activity can have decoupled output 
and welfare effects.  Strategic conduct can increase output while reducing welfare.  
The inverse is also true: firms acting alone or in concert can reduce output in order 
to increase welfare.  Those who have fallen into the trap of the Output–Welfare 
Fallacy would have us ignore these realities.  But pretending that all of antitrust can 
be narrowed to a single-minded focus on output comes at great cost.  The resulting 
paradox—conduct can be both the supreme good and the supreme evil of 
antitrust—will stymie good-faith compliance efforts, unnecessarily confuse 
decision-makers, and potentially harm those whom antitrust nominally seeks to 
protect. 
 
IV. CORRECTING THE ANTITRUST PARADOX 
 

Once the Output–Welfare Fallacy is revealed for what it is, a fundamental 
choice re-emerges.  If antitrust is to have one goal, should it seek to protect 
consumer welfare?  Or should it instead seek to ensure high output?  Framed in this 
way, the answer seems rather obvious.  Though the historical and normative case 
for the consumer-welfare standard is contestable, there simply is no case to be made 
for the “output only” standard.   

 

                                                
71 Kate Conger, Twitter Will Ban All Political Ads, C.E.O. Jack Dorsey Says, N.Y. TIMES (Oct. 30, 
2019), nytimes.com/2019/10/30/technology/twitter-political-ads-ban.html. 
72 Id. 
73 See supra notes __ and accompanying text; Calif. Dental Assoc. v. FTC, 526 U.S. 756, 772–73 
(1999). 
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Thus, one can straightforwardly conclude that antitrust must avoid engaging 
in the Output–Welfare Fallacy.  Courts and enforcement authorities ought to stop 
insisting that plaintiffs demonstrate output reductions as a necessary element of a 
prima facie case.  Conversely, the antitrust enterprise must also refrain from 
condemning defendants’ conduct solely on the grounds that it reduces output.  The 
former is likely to lead to false negatives; the latter will likely yield false positives. 

 
How would this change decision-making in a given case?  The Supreme 

Court’s recent Ohio v. American Express decision provides a useful example.  In a 
much-maligned opinion, Justice Thomas rather sloppily opined that the plaintiffs 
had failed to carry their initial burden of proof because they had failed to prove an 
output reduction—marketwide output was actually increasing over the relevant 
time period.  Yet consider again the challenged restraints, which had the effect of 
preventing the flow of accurate price-related information in the marketplace.  In 
other words, the restraints exacerbated an information asymmetry.  Sound 
economic logic indicates that such restraints may increase output, yet reduce 
welfare.  Thus, the lack of a provable output reduction did not undercut the 
plaintiffs’ case—if anything, the increase in output was consistent with their theory 
of harm.   

 
Moreover, the challenged restraints in American Express imposed a 

negative externality.  By stifling horizontal competition among card networks, the 
restraints increased interchange fees to merchants.  But AmEx’s contractual 
restraints prevented merchants from passing the additional costs of those fees on to 
the cardholder–customers who were triggering them.  As a result, merchants were 
forced to raise prices to all customers, including customers who paid with cash, 
checks, money orders, and food stamps.  Just like a polluting factory can lower its 
internal production costs, sell at a lower price, and increase demand for its widgets, 
AmEx’s merchant restraints allowed it to stimulate demand for its product by 
externalizing the costs onto other, more vulnerable segments of society.  Here 
again, the lack of a provable output reduction did not signal that the restraints were 
procompetitive—to the contrary, it was perfectly consistent with the theory of 
harm. 

 
Future decisions would do well to avoid following the American Express 

Court’s fallacious logic.  Output and welfare are not always directly correlated, and 
one cannot serve as a stand-in for the other in each case.  Flatly insisting on proof 
of output effects is never warranted, unless perhaps the entire theory of the 
plaintiffs’ case is that the challenged conduct anticompetitively reduced or 
increased output.74  Where that is not the case, insisting on proof of output effects, 
                                                
74 For an example of a case in which output-focused analysis may have been appropriate, see NCAA 
v. Board of Regents of Univ. of Oklahoma, 468 U.S. 85 (1984).  There, the plaintiffs’ complaint 
alleged that the NCAA had artificially limited the output and therefore raised the price of televised 
college football games.  In response to such a targeted complaint, it may make some sense to insist 
that the plaintiffs demonstrate that output was likely or actually reduced.  Unsurprisingly, the Court 
focused a great deal of its attention on output effects.  That said, even the Board of Regents Court 
did not focus single-mindedly on output, but discussed price effects as well. 
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and particularly on proof that output was reduced, is to commit the Output–Welfare 
Fallacy. 
 
 All of the foregoing ought to be uncontroversial.  Yet the broader theoretical 
implications for the field are potentially massive.  The Output–Welfare Fallacy is 
obviously inaccurate as a descriptive matter, illogical as a result, and disastrous in 
practice.  But it does offer one attraction.  “Consumer welfare” is a broad, 
amorphous ideal that can, in a given case, entail balancing or choosing among 
conflicting, immeasurable, and incommensurate values.75  The Output–Welfare 
Fallacy, by contrast, insists that all of antitrust can be boiled down into a simple, 
straightforward analysis of whether output has gone up or down.  Ridding ourselves 
of that oversimplification means truly confronting the difficulties inherent in the 
consumer-welfare standard, perhaps for the first time.  Whether the standard can 
withstand such scrutiny remains to be seen. 
 
 
V. CONCLUSION 
 

For decades, the Output–Welfare Fallacy has spread throughout antitrust 
doctrine and discourse.  It traces its roots to, and indeed accompanied, the paradigm 
shift in favor of consumer welfare.  In fact, by making what might otherwise have 
been a more bitter pill easier to swallow, the Output–Welfare Fallacy likely played 
no small part in facilitating antitrust law’s embrace of the consumer-welfare 
standard.  But this Fallacy has also contributed to a deep rot at the heart of 
contemporary antitrust.  The resulting body of doctrine is incoherent, often opaque, 
and prone to harming those it nominally seeks to protect.  It has become a policy at 
war with itself.  Ridding the antitrust enterprise of the notion that output and welfare 
are interchangeable may well force a reckoning with deep, unanswered questions 
about the contemporary consumer-welfare framework.  But that reckoning is long 
overdue, and the current path is increasingly untenable. 
 
 
 

                                                
75 Rebecca Haw Allensworth, The Commensurability Myth in Antitrust, 69 VAND. L. REV. 1 
(2016). 


