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1. Introduction 

Cartel conduct by companies is one of the most harmful forms of anticompetitive conduct. A 

2016 World Bank study on competition policy in South Africa showed that by tackling four 

cartels in wheat, maize, poultry and pharmaceuticals, some 202 000 individuals were lifted 

above the poverty line through the lower prices that followed.4 The savings put an additional 

1.6% back into the pockets of the poorest 10% by raising their disposable income. The 

egregious effects of cartels in Africa are also documented in a joint report by the African 

Competition Forum and the World Bank in 2016, which showed that the retail prices of ten key 

consumer goods (including bread, milk, eggs, potatoes and frozen chicken) are on average 

24% higher in African cities than in other economies around the world.5 

The harm caused by cartel conduct as well as proliferation of competition authorities in the 

Southern African Development Community (SADC) highlights the need for cooperation in 

order to ensure the effectiveness of each country’s anti-cartel enforcement regime. This paper 

firstly sets out what constitutes the basic theoretical foundations for cooperation at SADC 

regional level in cartel enforcement.  Secondly, an overview of SADC competition authorities 

is undertaken. The paper goes on to argue that there are “push” and “pull” factors that give 

rise to a need for inter-jurisdictional cooperation in anti-cartel enforcement. Agencies in the 

SADC region face a mix of these factors. The push factors are those factors which the 

competition agencies themselves experience when enforcing their respective anti-cartel laws 

independent of each other. The pull factors are those factors which economic agents (firms) 

                                                           
1 This paper is based on a contribution written by Mfundo Ngobese on behalf of the Competition 

Commission for UNCTAD’s 16th Intergovernmental Group of Experts (IGE) on Competition Law and 
Policy round table on “Enhancing international cooperation in the investigation of cross-border cases: 
tools and procedures.” 

2 Mfundo Ngobese is Principal Investigator in the Cartels Division of the Competition Commission of 

South Africa. 
 
3 Alex Kühn is the Manager in the Office of the Commissioner, Competition Commission of South Africa.  
 
4 World Bank (2016) South Africa Economic Update: Edition 8 Promoting faster growth and poverty 

alleviation through effective competition 

5 World Bank and African Competition Forum (2016) Breaking Down Barriers: Unlocking Africa’s 
potential through vigorous competition policy 
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that are subjected to cartel regulation experience when they have to cope with multiple 

enforcement regimes.  

In this regard there exists a mix of push and pull factors for the SADC region which underline 

the need for cooperation in the fight against cartels. The paper also highlights obstacles that 

exist to the achievement of more intensive forms of cooperation. This is discussed in the 

context of various steps that have been taken by the SADC region to achieve cooperation 

including the less intensive forms of cooperation that have been achieved so far. 

2. The theoretical basis for cooperation in cartel enforcement within the SADC 

region 

One recognisable fact which informs the need for cooperation in cartel investigations between 

SADC member states is the large number of firms that operate across borders of these states 

which also happen to be mainly from South Africa and/or are large global multinational firms. 

Due to this fact it is important for each country to firstly assess if its interests are still best 

served by cartel enforcement that is unconcerned about cartel enforcement decisions taken 

in countries with which it shares a number of common firms. Secondly, if country-centric 

enforcement is not in the country’s best interest, a determination must be made as to the level 

of cooperation that will be required. This last point goes to the question of whether a full union 

of enforcement efforts, such as the establishment of a supranational authority, is required or 

some other less integrated and more ad hoc cooperation in cartel enforcement will be required.  

It will appear from our consideration that the basic theoretical foundations of cooperation are 

rooted in economic theory dealing with externalities resulting from actions taken by economic 

agents without regard to the effects of these on other market agents. Therefore, in order to 

answer both these questions a qualitative assessment is made of whether it is positive or 

negative externality that dominates as the external effect of country-centric cartel 

enforcement.  
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Positive externality 

Figure 1: Positive externality arising from country-centric cartel enforcement action 

 

The above figure depicts the basic positive externality where the real issue is the disjuncture 

between country specific benefits (D1) and regional benefits (D2) arising from country-centric 

cartel enforcement action. 

A positive externality of this nature will arise when the firm ceases to carry out cartel conduct 

in countries where it operates due to enforcement action taken in some but not all countries 

where it is active.  In this regard the enforcement action in one or two countries have spill-over 

effects in other countries which did not undertake any enforcement actions.  The consequence 

of this is that the value of enforcement action is not properly accounted for in that it is 

undervalued by an amount that is equal to P1 – P2. A consequence of this is under-regulation, 

which is equal to Q1 – Q2.  The question is, in practice, what form does this under-regulation 

take?  

An extreme example is a situation where a jurisdiction decides not to take enforcement steps 

against a pure export cartel because it clearly derives no benefit of its own from such 

enforcement action. In the instance of a pure export cartel and no enforcement action the 

deadweight loss to the region (the shaded area in the figure) is the entire triangular area from 
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the pricing point where the country’s supply curve (S) originates up to where it meets the 

regional demand curve (D2).  

One does not need to expend too much effort trying to calculate the extent of this positive 

externality because the view of this paper is that a positive externality is not likely to form the 

basis for cooperation in the SADC region let alone the nature of cooperation that effectiveness 

of existing cooperation measures in internalising this externality.   

Firstly, a positive externality is unlikely to arise due to the fact that the jurisdictional element 

for enforcement action in SADC is the country specific effects of the impugned conduct. 

Accordingly, firms can continue with cartel conduct elsewhere in the region without fear of 

being punished for the conduct taking place outside a country which has opened an 

enforcement action. To illustrate this point Table 1 below lists the relevant statutory provisions 

in some of the SADC member states that have competition laws: 

Table 1: Provisions in the laws of various SADC member states dealing with jurisdiction 

COUNTRY RELEVANT LEGISLATIVE PROVISION 

Botswana Section 3(1) of the Competition Act, 2009 

states: “Except as otherwise provided for in 

this Act, this Act applies to all economic 

activity within, or having effect within, 

Botswana.” 

Madagascar The Competition Act No. 2005-020 of 17 

October 2005 establishes that any practice 

(concerted practice, tacit or express 

agreement between companies, or coalition) 

that has the object or effect of preventing, 

restricting or distorting competition 

substantially within the national market or a 

considerable part thereof, is prohibited. 

Malawi Section 8(1) of the Competition and Fair 

Trading Act, 1998 states: “It shall be the 

function of the Commission to regulate, 

monitor, control and prevent acts or 

behaviour which are likely to of the adversely 

affect competition and fair trading in Malawi” 
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Mauritius Section 3(2) of the Competition Act 2007 

states: “Save as otherwise provided for in 

this section or elsewhere in this Act, this Act 

shall apply to every economic activity within, 

or having an effect within, Mauritius or a part 

of Mauritius.” 

Namibia Section 3(1) of the Competition Act, 2003 

(Act No. 2 of 2003) state: “This Act applies to 

all economic activity within Namibia or 

having an effect in Namibia” 

Seychelles Section 3(1) of the Fair Competition Act, 

2009 (Act No. 18 of 2009) states: “Save as 

otherwise provided for in this section or 

elsewhere in this Act, this Act shall apply to 

every economic activity within, or having an 

effect within, Seychelles.” 

South Africa Section 3(1) of the Competition Act, 1998 

(Act 89 of 1998) as amended, states: “This 

Act applies to all economic activity within, or 

having an effect within the Republic” 

Zambia Section 3(1) of the Competition and 

Consumer Protection Act, 2010 states: 

“Except as otherwise provided for in this Act, 

this Act applies to all economic activity 

within, or having an effect within, Zambia.” 

 

The second point against the applicability of positive externality as a basis for cooperation is 

that the presence of a positive externality often calls for the establishment of a supranational 

body rather than the form of cooperation that is currently taking place at SADC.  The reason 

for this is due to the twin problems of hold-ups and free riding. 

Hermalin B E, et al describe the hold-up problem as arising “when one party makes a sunk, 

relationship-specific investment and then engages in bargaining with an economic trading 

partner. That partner may be able to appropriate some of the gains from the sunk investment, 
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thus distorting investment incentives, either toward too little investment or toward [suboptimal] 

investment”.6 

Let us use an example to illustrate this. Enforcing competition agency A expends resources 

in the investigation of a particular case which has a potential multijurisdictional effect.  Agency 

B with which agency A has  a memorandum of understanding for cooperation through sharing 

of information has the opportunity to appropriate some of the gains from investment by agency 

A through transfer of information.  The regulated firms will then find it disadvantageous to 

cooperate with agency A since there exists a real potential of being exposed to liability 

elsewhere.  Logically agency A will tend to expend less resources in investigating cartels 

where it will be required to share information (even non-confidential) with agency B especially 

due to the chilling effect of this on the level of cooperation that agency A used to get from 

firms.  The formation of a supranational body would resolve this problem in that the firms would 

only be found liable by one jurisdiction instead of multiple jurisdictions and therefore multiple 

fines do not enter the calculation in determining the level of firm’s cooperation with the 

competition agency.  The result is effective internalisation of a positive externality. 

The free rider problem is also one of the classic problems associated with the existence of a 

positive externality.  The free rider problem is due to incentives to falsify or at least not to 

provide full disclosure of the extent of benefits one is likely to obtain from certain actions in 

situations where one gets to enjoy these benefits without incurring concomitant costs.  

Therefore, costly actions giving rise to those shared benefits are undertaken by other 

economic agents. It is difficult to think of a means that will assist a competition agency which 

has opened an enforcement action to get its counterparts to account for the benefit they derive 

from such enforcement action and therefore to share the costs of enforcement pro-rata.  

However, the formation of a supranational agency eliminates the free rider problem and fully 

internalises the positive externality 

The current position of SADC on competition is for increased cooperation between competition 

authorities, rather than the establishment of a supranational authority. One of the possible 

reasons for this could be the significant differences in the level of development between SADC 

member states, in particular between South Africa and the rest of the region, although 

relatively faster economic growth in countries such as Angola, Zambia, Mauritius, Namibia, 

Tanzania and Botswana, change this perspective over time.7  From a political perspective this 

                                                           
6 Hermalin, BE. & Katz, ML. (2009), Information and the hold-up problem: The Rand Journal of 
Economics, Volume 40, Issue 3, pp 405–423  
 
7 The Angolan economy was growing by more than 5% in 2013, slow down to 1.1% in 2016 but is 
expected to pick up to 2.3% in 2017, and further to 3.2% in 2018. This country had average real GDP 
growth rate of 4.3% from 2008 to 2016. The average real GDP growth rates for Botswana, Zambia, 
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is a valid argument since most governments wants to have some influence on their economies, 

especially at the early stages of development.  However, it is argued here that the 

establishment of a supranational agency is also not supported from a microeconomic 

perspective in as far as the formation of such a body is aimed at internalising a positive 

externality which, as noted above, is either non-existent or is of limited nature. 

Negative externality 

Figure 2: Negative externality arising from country centric cartel enforcement action 

 

Unlike a positive externality whose effect is limited by the fact that cartel enforcement action 

tends to be country specific and therefore unlikely to benefit neighbouring states, a negative 

externality is not a country specific factor. The mere fact that countries are economically linked 

due to commonalities in firms means that enforcement action in one country has a negative 

externality on the effectiveness of subsequent enforcement actions by other countries.   

Concealment of evidence of similar collusion taking place in neighbouring countries as soon 

as the investigation ensues in one of the countries is a concern which emanates from lack of 

coordination in investigations by competition agencies. Another linked consideration that is 

                                                           
Mauritius, Tanzania and Namibia from 2008 to 2016 were 3.4%, 5.9%, 3.7%, 6.6% and 4%, 
respectively. South Africa only managed 1.7% average real GDP growth rate for this period [See African 
Economic Outlook http://www.africaneconomicoutlook.org/index.php/en/statistics] 

http://www.africaneconomicoutlook.org/index.php/en/statistics
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linked to the one of concealment is that evidence of coordination may be located in other 

countries, an export cartel being a case in point. 

In Figure 2 above, a negative externality effectively results in over-regulation (which is equal 

to Q2 – Q1). One can easily see this if an example of a dawn raid is used.  If two SADC 

jurisdictions were to coordinate dawn raids it effectively means that each country must accede 

to both its own and to the other country’s bureaucratic red tape before it can proceed to raid 

the companies. Therefore this added inflexibility means that the agency will operate at supply 

curve (S2) instead of (S1).  It might be worth the wait if, for instance, it turns out that the 

evidence of collusion is located not in one’s own jurisdiction but in the other jurisdiction.  In 

this regard, while the agency may have quickly raided the companies if it proceeded without 

seeking cooperation with another agency in a joint raid, the agency would have otherwise 

failed to secure evidence of collusion and would have provided the firms an opportunity to 

conceal the evidence of collusion wherever it is located.  This is negative on both the early 

enforcer and the later enforcers. In this rather extreme but likely case, it means the deadweight 

loss (the shaded area in Figure 2) due to country centric enforcement starts from a pricing 

point where the country’s demand curve (D) originates up to where it meets the country centric 

supply curve (S1).  

One is able to resolve the problems associated with a negative externality relatively easier 

without resorting to establishing a supranational body.  This can be done through cooperation 

from the infancy of investigations. 

A related point is the extent of the costs to an economy of unsuccessful detection of a 

multinational cartel.  Firms which operate at a multinational level tend to target those sectors 

where they could get a significant share of the relevant market.  Therefore, cartels where 

multinational companies are involved will tend to have a much larger impact on the economy.8  

It is important to note that the formation of a supranational competition authority will, of course, 

completely internalise the negative externality but it is more demanding.  The existing forms 

                                                           
8 In this regard the 2000 OECD Report on Hard Core Cartels notes the following points: 

• “International hard core cartels that have recently been exposed have cost individuals and 
businesses many hundreds of millions of US dollars annually in the United States alone – 
global overcharges on an annual basis are unknown but obviously much higher. 

• “These recently exposed cartels have affected over US$10 billion in US commerce, which 
implies overcharges by these particular cartels of US$ one billion in the United States alone, 
and total global overcharges by these particular cartels in the billions of dollars.  

• “In addition to those overcharges, these cartels have caused waste and inefficiency that has 
been even more harmful to countries’ economies and to global welfare. It is estimated that the 
average illegal gain from price fixing is 10 per cent of the selling price, but in such cases the 
harm to society may amount to 20 per cent of the volume of commerce affected by the cartel.” 
See http://www.oecd.org/competition/cartels/2752129.pdf  

http://www.oecd.org/competition/cartels/2752129.pdf
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of cooperation and perhaps even the coveted intense coordination on actual investigations 

internalises the negative externality without a sacrifice of a nation’s regulatory independence.  

 

3. Overview of SADC competition authorities 

There are 15 SADC member states: Angola, Botswana, Democratic Republic of Congo (DRC), 

Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, 

Swaziland, Tanzania, Zambia and Zimbabwe. The map below shows the SADC member 

states. 

Figure 3: SADC member states 

 

Eleven SADC members have a competition law and functioning competition authority. The 

DRC has neither. Lesotho has a draft law and no functioning institution. Angola has an 

institution and no law, while Mozambique has a law but no functioning institution. Table 2 

below sets this out. 

Table 2: Competition laws and institutions in SADC member states 

Member state Competition law Functioning institution 

Angola No Yes 

Botswana Yes Yes 

DRC No No 

Lesotho Draft law No 



10 
 

Madagascar Yes Yes 

Malawi Yes Yes 

Mauritius Yes Yes 

Mozambique Yes No 

Namibia Yes Yes 

Seychelles Yes Yes 

South Africa Yes Yes 

Tanzania Yes Yes 

Zambia Yes Yes 

Zimbabwe Yes Yes 

 

4. Cooperation between SADC competition authorities 

Figure 4 below sets out the steps that have taken place to increase cooperation between 

SADC competition authorities. Each step is then discussed briefly below. 

Figure 4: Timeline of cooperation efforts between SADC competition authorities 

    

 

 

 

 

 

 

 

 

The adoption in 2009 by SADC heads of state and governments of the Declaration on 

Regional Cooperation in Competition and Consumer Policies marked the start of formal 

cooperation between SADC competition authorities. In terms of the Declaration, competition 

and consumer protection authorities meet at least once a year in the SADC Standing 

Declaration on 
Regional 
Cooperation in 
Competition and 
Consumer 
Policies signed 
by SADC heads 
of state 

First meeting of 
SADC Standing 
Committee of 
Competition and 
Consumer Policy 
and Law 

SADC Working 
Groups 
established 

• Mergers 
Working Group 
(chair: 
Botswana) 

• Cartels 
Working Group 
(chairs: Zambia 
and South 
Africa) 

• Research 
Working Group 
(chair: South 
Africa) 

MOU on 
Interagency 
Cooperation in 
Competition 
Policy, Law and 
Enforcement 
signed by heads 
of SADC 
competition 
authorities 

 

Adoption of 
detailed 
frameworks for 
future 
cooperation on 
mergers and 
cartel 
investigations 

2009 July 2015 May 2016 December 2016 

2016 
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Committee of Competition and Consumer Policy and Law. The inaugural meeting of the 

Standing Committee took place in 2009. Over the years, the Declaration facilitated provision 

of capacity building and technical assistance to member states in support of competition policy 

development and implementation.  

In July 2015, three SADC working groups were constituted in order to strengthen collaboration 

and support among competition agencies. These are the SADC Mergers Working Group, 

chaired by Botswana, the SADC Cartels Working Group, chaired by Zambia and South Africa, 

and the SADC Research Working Group, chaired by South Africa. 

In May 2016, cooperation was deepened when SADC competition authorities signed a 

memorandum of understanding (MOU) on inter-agency cooperation in competition policy, law 

and enforcement.  

The main objective of the MOU is to foster closer cooperation in the enforcement of member 

states’ competition laws in order to address effectively national and cross-border competition 

problems or anti-competitive business practices such as cartels, abusive practices of 

dominant firms and monopolies. 

SADC competition authorities committed themselves to cooperate by, among other things, 

sharing information on cases, coordinating investigation of cases, harmonising the rules and 

procedures for handling cases, and undertaking joint capacity building and research activities. 

Six months later, in December 2016, SADC competition authorities approved and adopted 

detailed frameworks for future cooperation on mergers and cartel investigations.  

 

The SADC cartels cooperation framework aims to promote greater regional cooperation and 

coordination in cartel investigation processes and to enable SADC members to improve the 

quality and efficiency of their cartel investigation processes. As with the SADC mergers 

cooperation framework, interagency cooperation on cartel investigations can benefit both 

authorities and firms by helping to promote consistent outcomes within the context of national 

laws and increase cartel investigative efficiency by reducing unnecessary duplication of work, 

delays and burdens for agencies and firms. The cooperation framework also encourages 

interagency training and development. 

 

The SADC Cartels Working Group has established two sub-groups. The sub-group on legal 

frameworks, chaired by the Botswana, Namibia and South Africa, has catalogued laws relating 

to cartels in eight of the SADC jurisdictions, as well as compiled legal challenges that have 

been encountered during the investigation and prosecution of cartels. 
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The sub-group on investigative techniques, chaired by the competition authorities of 

Zimbabwe, Mauritius and South Africa, will be exploring the possibility of joint investigations 

and engaging in capacity building, including staff exchanges. The SADC Cartels Working 

Group received training in July 2016 on investigative techniques and procedures facilitated by 

the Competition Division of the OECD, supported by the European Commission’s Directorate 

General for Competition and in August 2017 on dawn raids. This last training workshop was 

designed and delivered by the members of the SADC Cartels Working Group in conjunction 

with the African Competition Forum. 

 

It is therefore evident that structures and processes have been put in place to enable 

cooperation on cartel investigations within SADC. This context should be borne in mind during 

the discussion of the push and pull factors that drive cooperation in the investigation of cartel 

conduct in the region. 

 

5. The push factors that drive cooperation in cartel enforcement 

 

5.1 Presence of multinational firms in SADC 

The SADC member states have a number of companies with either a local presence in each 

country or, if no local presence, that supply their products to customers located in various 

SADC states from locations within the SADC region. Examples of such South African-based 

companies include retailers such as Shoprite, Pick n Pay, Massmart and Woolworths, 

telecommunications companies like MTN and financial services providers such as Standard 

Bank, First Rand, Santam and Liberty Life.  

There are two main considerations which could complicate an investigation of a multinational 

firm by one state. One relates to the state that is doing the investigation and other issue relates 

to the other states where the multinational firm operates. 

Firstly, the success of the investigation in the state that is instituting the investigation could be 

hampered if the firm’s decisions relating to the collusive arrangements were taken in another 

state. In the SADC region this problem is likely to emerge given the fact that a number of 

companies which supply their products throughout the region have their headquarters in South 

Africa. In this regard, if a state other than South Africa launches an investigation without 

assistance from the South African competition authorities, such investigation is likely to omit 

some important evidence if such evidential material, at least that which can be obtained from 

the South African company, is stored in South Africa. 
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Secondly, as discussed above, there is a negative externality on other states which arises 

when one agency chooses to launch an investigation without coordinating with other agencies, 

in particular if the investigation involves contact with cartelists such as dawn raids, 

summonsing of information and interrogations. The negative externality arises from the fact 

that the investigation effectively alerts the cartelist that their conduct is no longer a secret. The 

cartelists may, in order to thwart investigations by other states, that may have not yet instituted 

their own separate investigations, conceal the evidence of collusion in respect of those states. 

In SADC states such as South Africa, Namibia, Swaziland, Botswana and Zambia where many 

sectors are served by common players this negative externality could be more pronounced 

since the evidential material could be lost to the non-investigating states from more than one 

player. 

These two drivers constitute the subcategories of the first push factor to inter-jurisdictional 

cooperation. In this regard, it is the competition authorities themselves, and not the regulated 

firms, which demand cooperation due to factors which affect the effectiveness of cartel 

enforcement.   

5.2 Establishment of fora to share best practices 

The establishment of various fora within SADC to share best practices to strengthen domestic 

enforcement mechanisms (as described above) has led to a recognition of the need to 

coordinate case investigations. The first such forum to be established was the SADC Standing 

Committee on Competition and Consumer Policy and Law. This in turn led to the creation of 

the SADC Cartels Working Group.  

The multilateral MOU between SADC member states provides a comprehensive framework 

for all SADC members to cooperate in cartel enforcement. The MOU has been supplemented, 

as discussed above, by the adoption of detailed frameworks for cooperation in mergers and 

cartels. 

There are also MOUs between SADC competition authorities such as the ones which the 

Competition Commission of South Africa has signed with the Namibian Competition 

Commission and the Competition Commission of Mauritius. These create channels of 

communication. Table 3 below sets out the MOUs that have been signed between SADC 

competition authorities.  
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Table 3: Bilateral MOUs between SADC competition authorities 

Competition authority MOUs signed with 

Malawi Tanzania 

Zambia 

Mauritius Seychelles 

South Africa 

Namibia South Africa 

Seychelles Mauritius 

South Africa 

South Africa 

Namibia 

Mauritius 

Seychelles 

Swaziland (pending) 

Swaziland South Africa (pending) 

Tanzania Malawi 

Zambia Malawi 

 

Unlike other areas of competition enforcement such as abuse of dominance, vertical restraints 

and concentrative mergers there is a general convergence worldwide and amongst SADC 

member states that hard core cartels are an egregious form of competition law infringements 

and almost always have no redeeming features as they are purely aimed at reducing 

competition in order to make profits or avoid losses. This convergence in the substantive view 

of cartels has resulted in enactment of similar legislative provisions in many jurisdictions which 

by their nature do not require an assessment of the effects of a hard core cartel on competition 

once evidence has shown that the firms are indeed engaged in this form of competition law 

infringement.  

A survey of SADC competition authorities was conducted by the SADC Cartels Working Group 

in 2017. Eight authorities responded to the survey, from the following SADC member states: 

Botswana, Malawi, Mauritius, Namibia, South Africa, Swaziland, Zambia and Zimbabwe. 

Cartel conduct is prohibited in all eight jurisdictions. Except for Malawi, hard core cartel 

conduct is treated as a per se offence. Five jurisdictions have criminalised cartel conduct, 

namely, Malawi, South Africa, Swaziland, Zambia and Zimbabwe. Botswana is proposing 

amendments to its Act to do so. Every jurisdiction provides for financial penalties in the event 

a firm is found to have engaged in cartel conduct. Table 4 below gives a short summary of the 

penalties applicable. 
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Table 4: Penalties for cartel conduct in selected SADC member states 

SADC member 
Direction to 

cease 
Financial 
penalties 

Private civil 
actions 

Criminal 
sanctions 

Other 

Botswana √ √ √ X  

Malawi √ √ X √ 
Name and 
shame 

Mauritius √ √ ?9 X  

Namibia √ √ √ X  

South Africa X √ √ √ 
Settlement 
agreements 

Swaziland X √ √ √  

Zambia X √ √ √  

Zimbabwe √ √ √ √ 

Price regulation 
as part of cease 
and desist 
orders 

Total 5 8 6 5  

% of total 63% 100% 75% 63%  

 

Internationally, this convergence in both the substantive assessment of cartels and in the 

manner (procedure) of dealing with cases of cartelisation has paved the way for formation of 

various international fora such as the International Competition Network (ICN) and the OECD 

competition committee where high level discussions take place and also for the formation of 

even more cooperative groups such as the European Competition Network (ECN) where joint 

enforcement, case coordination and more extensive sharing of information takes place.10 

However, the anomaly with the SADC region is that despite the fact that the economies of this 

region are characterised by the presence of numerous firms with operations across the region, 

the region has not been able to achieve the more intensive case related cooperation like that 

of the ECN but has thus far only been able to interact at a high level involving the sharing of 

non-confidential information and carrying out of capacity building programmes. One of the 

reasons for this approach is that a lot of the agencies in the SADC region are new and 

therefore more emphasis has been placed on the need to provide training to staff of these 

agencies by relatively experienced agencies such as those from South Africa and from even 

more experienced agencies in developed countries. However, a number of SADC member 

states, such as Zambia, Botswana, Namibia and Mauritius are now undertaking more 

demanding forms of investigations, such as dawn raids and interrogations of individuals. 

Therefore, there is currently a growing need to evolve to the next level of cooperation beyond 

                                                           
9 The Competition Commission of Mauritius states that “tortious liability for cartel participation has not been 
tested in a Mauritian Court as at date.” 
10 OECD Policy Roundtable: Improving International Co-operation In Cartel Investigations 2012 
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capacity building to joint investigations of cases. The adoption by SADC of the detailed 

framework for cooperation in cartel investigations appears to be a precursor to more extensive 

cooperation.  

6. The pull factors that drive cooperation 

 

6.1 The multiplicity of penalties 

As noted above, the pull factors are those which come from outside the competition 

authorities. These emanate from the benefits accruing to regulated firms as a result of inter-

jurisdictional cooperation.  

Unlike merger notifications proceedings, which are authorisation proceedings, cartel 

investigations are prosecutorial and there is an inherent incentive for firms to minimise the 

number of jurisdictions where they are exposed to prosecution. This consideration skews the 

regulated firms’ preference towards less coordination between competition authorities.  

However, there are also pull factors which could predispose companies to prefer multi-

jurisdictional cooperation in anti-cartel enforcement.  

The issue of exposure to multiple fines on the same turnover is one such pull factor in favour 

of multi-jurisdictional cooperation. This is particularly important from a South African 

perspective since the relevant fining provision of the Competition Act No. 89 of 1998, as 

amended, namely section 59(2) provides that the penalty may not exceed 10% of the annual 

turnover of the firm in the Republic of South Africa including exports from the Republic of South 

Africa. This effectively means that the penalties that can be levied by South African 

competition authorities are calculated not only in respect of sales in South Africa but also 

includes sales into other states. The fact that when penalising firms the South African 

competition authority does not take into account penalties levied or yet to be levied in other 

jurisdictions is another form of negative externality and constitutes a pull factor calling for 

cooperation between states in order to avoid crippling the very entities that are being regulated 

by failing to take into account the penalties levied by other authorities. It is important to note 

that this may call for a much more extensive form of cooperation. 

6.2 Adoption and harmonisation of leniency programmes 

Experience world-wide has shown that adoption and harmonisation of leniency programmes 

is important for jurisdictions seeking to cooperate with each other. This is a significant benefit 

to firms since it means the same documentary evidence used to file a leniency application with 

one jurisdiction can be used in another jurisdiction without more or less compliance 

requirements and the same criteria for qualifying for leniency will apply.  This reduces the risk 
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that a firm will become a successful leniency applicant in one state and not in another due to 

being pre-empted by another firm as result of delays in preparation of sufficient application for 

the second state or for failure to meet a criterion unique to that state’s leniency programme.  

A good leniency programme is one of the best tools for the detection and combating of cartels. 

Among the eight jurisdictions surveyed, five (63 percent) had an operational leniency 

programme (Botswana, Mauritius, South Africa, Swaziland and Zambia). 

While there are widely-accepted views as to what a good leniency programme should include, 

there are divergent approaches to leniency programmes in different SADC member states. 

Table 5 below provides some details about leniency programmes in the SADC region. 

Table 5: Leniency programmes in the SADC region 

SADC member Leniency programme 

Botswana 

• Total immunity is available for an applicant who discloses information 
prior to an investigation being launched  

• First applicant to disclose information after  the investigation is launched 
is eligible for a reduction of up to 100% of the penalty 

• Subsequent applicants are eligible for deductions up to 30% of the 
penalty 

• Leniency is not available to the initiators of a cartel 

Malawi No leniency programme 

Mauritius 
 

• Total immunity is available for an applicant who discloses information 
prior to an investigation being launched  

• First applicant to disclose information after  the investigation is launched 
is eligible for a reduction of up to 100% of the penalty 

• Subsequent applicants are eligible for deductions up to 50% of the 
penalty 

• Leniency is not available to the initiators of a cartel 

Namibia No leniency programme 

South Africa 

• Conditional immunity to first through the door in exchange for 
cooperation.  

• Total immunity is given at end of the prosecution if s/he is found to have 
complied fully with all requirements as set out in corporate leniency 
policy including: 

o Full disclosure of information relating to the cartel 
o Undertaking to testify on behalf of the Commission 
o Stopping the cartel behaviour 
o Not discussing anything relating to the matter with the other 

respondents 

Swaziland 
 

• Immunity from fines for the first applicant to submit evidence which will 
enable the Commission to carry out targeted inspections in connection 
the with alleged cartel, where the Commission did not already have 
sufficient evidence 

• The applicant must also meet the conditions attached to the leniency 

• Where a party does not quality for immunity as set out above, s/he may 
still qualify for a reduction of any fine which might have been imposed 
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SADC member Leniency programme 

• A party that coerced another party to participate in the cartel is not 
eligible for immunity 

Zambia 
 

• An applicant that is first in line to self-confess may be guaranteed 
immunity from prosecution and imposition of full fines 

• Where the information provided by such an applicant requires further 
investigation to reasonably conclude the case, immunity from 
prosecution will be coupled with imposition of partial payment of a 
fine/s 

• An applicant that is second in line and provides corroborative evidence 
that significantly adds value or exhausts the need for further 
investigations will get immunity from prosecution and a partial fine 

• An applicant must satisfy the conditions for leniency including: 
o Cooperation with the Commission throughout the process 
o Willingness to appear as the principal witness for the 

Commission in the hearing or trial 
o Cartel conduct should have ceased except 

• No leniency for the party that is considered as the leader of the cartel 

Zimbabwe No leniency programme 

 

Competition authorities internationally recognise the need for the universal adoption of and 

harmonisation of formal leniency policies in all jurisdictions. In recognition of sovereignty, 

harmonisation is sought rather than standardisation. Leniency programmes need not be 

identical but ought to aid and not hinder each other. As can be seen from Table 5 above, there 

is quite a high degree of harmonisation among those SADC competition authorities that have 

leniency programmes. In this respect, joint cartel investigations would be facilitated. The work 

of the SADC Cartels Working Group in cataloguing the legislation and policy relating to cartels 

in SADC member states is a good first step towards clarifying where areas of difference exist 

and in making proposals for harmonised provisions in key areas. 

7. Hindrances to the achievement of effective inter-jurisdictional cooperation 

In this section, hindrances to the achievement of effective inter-jurisdictional cooperation are 

identified for both push factors and pull factors in the SADC region and therefore the 

imperfections in the internalisation of a negative externality. 

7.1 Lack of trust 

The SADC countries have a number of multinational companies with either a local presence 

in each country or, if no local presence, that supply their products to customers located in 

various SADC countries from locations within the SADC region. 

The hindrance relating to the first driver towards inter-jurisdictional cooperation emanates from 

lack of trust between competition authorities in the region. Lack of trust can be divided into 
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two. Firstly, there may be a lack of trust which relates to differences in the boni mores of 

different states concerning cartel conduct. In some countries the attitudes towards cartel 

conduct may not have developed to the stage where cartel conduct vitiates against good 

morals. This could discourage cooperation in that one agency may be reluctant to share 

information with another agency if it perceives that the information will not be accorded the 

value it deserves in its view. This could range from total disregard by the receiving agency of 

the information provided to lack of interest in coordinating investigation of the cartel conduct 

such as conducting joint dawn raids, especially if the receiving agency does not perceive the 

information as sufficient to warrant a dawn raid.  

The fact that some SADC member states have not yet even established their own competition 

authorities11 could be an indication that competition law issues do not yet feature prominently 

in their societies as concerns that require urgent attention. What compounds this form of lack 

of trust is that with regard to cartel investigations there is a strategic necessity to initially keep 

information about an investigation surreptitious, especially when a dawn raid is contemplated. 

Therefore, sharing information with a jurisdiction which does not have the same attitude to 

cartel conduct could put the investigation at risk. The receiving agency may, for example, send 

an information request to the cartelist and consequently thwart the investigation strategy of 

the agency that has provided the information with the aim of coordinating a dawn raid. 

Fortunately, from interactions with most SADC member states in the SADC Cartels Working 

Groups this has not been detected to be the case. There is an agreement that cartels are the 

most egregious form of anticompetitive conduct and should be dealt with in the most decisive 

manner. 

The second element which contributes to lack of trust is lack of familiarity with the processes 

for the safeguarding of confidential information that exists in other agencies. Table 6 below 

gives a sense of the provisions relating to confidential information in the eight SADC members 

surveyed by the SADC Cartels Working Group sub-group 1. 

Table 6: Provisions relating to confidential information in SADC member states 

SADC member Treatment of confidential information 

Botswana 

• In general, confidential information obtained by the competition 
authority cannot be disclosed as long as the business continues 

• Exceptions are provided for – one is that confidential information can be 
shared with an agency of another country where a request for assistance 
has been made to the Competition Authority of Botswana and “proves to 
the authority that there are reasonable grounds to believe that anti-

                                                           
11 DRC, Lesotho and Mozambique. 
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SADC member Treatment of confidential information 

competitive practices in Botswana are damaging competition in the 
other state”. 

• Reciprocal agreements can also allow another state to carry out 
investigations and determine a case on behalf of the other. Confidential 
information can be shared with requesting state. 

Malawi 

• No information in relation to the financial or business affairs of any 
person, undertaking or business may be disclosed by the authority 
except: 

o In the performance of its functions under the empowering 
legislation 

o When required to do so by any written law 

Mauritius 

• Information obtained under and by virtue of any of the provisions of the 
Act may not be disclosed without written authorisation of the person or 
business from whom it was obtained 

• Provision is made for sharing of information upon request of a foreign or 
multinational competition authority in circumstances where Mauritius is 
a party to an international agreement providing for production or 
exchange of such information 

• The Executive Director of the Commission is empowered to liaise and 
exchange information, knowledge and expertise with competition 
authorities in other countries entrusted with functions similar to those of 
the Competition Commission of Mauritius 

Namibia 

• The Commission can share information with other authorities if it has 
entered an MOU with them, insofar as the MOU permits or as far as such 
information is crucial in assisting the Commission in advancing the 
proper administration of the Act  

South Africa 

• Information must be claimed as confidential in terms of the Act. 

• The claimant must complete a form and schedule setting out basis for 
confidentiality claim 

• Confidential information cannot be disclosed except for: 
o The purposes of proper administration of the Act 
o The purposes of the administration of justice 
o At the request of an inspector, Commissioner or Deputy 

Commissioner or the Competition Tribunal 
o If the owner of the confidential information has waived the 

confidentiality claim by granting the Commission consent to 
disclose the information 

o If the Competition Tribunal or Competition Appeal Court has 
ordered to disclosure of the information 

Swaziland 

• Where parties have claimed confidentiality of information it is treated as 
such 

• Information can be shared with other agencies where such an agency has 
made an undertaking of non-disclosure 

Zambia 
• The Commission upholds confidentiality 

• It will share information with institutions it has a MOU with 

• The level of information shared will vary on a case by case basis 

Zimbabwe 
• Disclosure of information to any person including other competition 

authorities can only be done by the Commission in performance of its 
functions under the Act or when required to do so by law.  
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SADC member Treatment of confidential information 

• This is limited to information which the Commission acquires in the 
course of its duties in relation to the business or financial affairs of any 
person, undertaking or business 

 

The Competition Commission of South Africa has also taken proactive steps to learn about 

the processes of other SADC member states. In 2016 South Africa sent selected staff 

members to SADC agencies including Mauritius and Namibia to assist in actual case 

investigations including preparation and execution of dawn raids. This has assisted in knowing 

the internal processes of these agencies in order to strengthen trust between these institutions 

and to establish relationships of trust with its employees. 

South Africa believes that cooperation with neighbouring states where a large number of South 

African firms have operations should evolve to case coordination as the most effective way to 

internalise the negative externality arising from individualistic enforcement since this will limit 

the avenue available to firms to conceal evidence of collusion while at the same time ensuring 

that there is consistent treatment of cartel conduct across the region.  In the words of Ioannis 

Lianos, South Africa hopes that “ … the long history of interaction of these actors and their 

collective memory” will be a source of trust.12 In addition, “Geographic proximity, common 

language, shared values and preferences facilitate interaction and thus build a certain level of 

“personal trust” between the different actors.”13 

Ideally South Africa would like to see the coordinated investigations that took place in 2007 

being repeated in the SADC region. In 2007, following discussions, the Commission 

conducted raids in coordination with its counterparts from the European Commission and the 

US Department of Justice. The raids were conducted simultaneously between the three 

competition jurisdictions for maximum impact on a cartel involving freight forwarding 

companies whose reach was believed to be international. As a result of the coordination of 

efforts the investigation in South Africa was concluded with the signing of settlement 

agreements with two of the cartel members. 

8. Conclusion 

The theoretical foundations of cooperation are rooted in economic theory dealing with 

externalities resulting from actions taken by economic agents without regard to the effects of 

these on other market agents. Based on economic theory, this paper recognises that both 

                                                           
12 Lianos, Ioannis, Global Governance of Antitrust and the Need for a BRICS Joint Research Platform in 
Competition Law and Policy (August 1, 2016). CLES Research Paper Series No. 5/2016, Page 31. Available at 
SSRN: https://ssrn.com/ 
13 See footnote 12. 
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positive and negative externalities arise when there is a disjuncture between country specific 

benefits and regional benefits arising from country-centric cartel enforcement action. A 

consequence of this is under-regulation (positive externalities) and over-regulation (negative 

externalities). The formation of a supranational authority can fully internalise both externalities. 

However, the current policy position of SADC member states is for increased cooperation and 

coordination between competition authorities, rather than the establishment of a supranational 

authority, and this is what the paper demonstrates by detailing the extent of current 

cooperation initiatives which started in 2009. One of the reasons is political and economic in 

nature, in that developing states prefer to retain policy independence in these spheres. In 

addition, the establishment of a supranational authority is arguably more demanding than 

improving coordination and strengthening the capacities of national authorities.  

There have been a lot of interactions between agencies in the SADC region but until recently 

this has been more at a high level involving the sharing of non-confidential information, 

investigation strategies and the provision of capacity building programmes. With the formation 

of the SADC Cartels Working Group, the region is gearing up for more intensive forms of 

cooperation relating to coordination in investigation of cases while encouraging member states 

to harmonise processes including the adoption of corporate leniency programmes. 


