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Introduction 

 

Competition law enforcement differs between countries in terms of scale, focusing on 

specific types of conduct, toughness of penalties and overall effectiveness (however it is 

measured
1
). Researcher try to explain the fact by differences in the written competition laws 

(Bradford et al, 2019
2
), maturity and organizational structure of competition authority (Jenny, 

2016
3
), motivation system including key performance indicators (Kovacic, Hyman

4
; Avdasheva 

et al, 2019
5
), budget available (Ma, 2008

6
; Dalkir, 2007

7
) etc. The main content of national 

competition laws is quite similar throughout the world while interpretation of the same norms 

and de facto enforcement vary across countries much stronger. Thus nuances of law on the books 

do not explain specificity of competition enforcement in a particular country. The key 

determinants of the differences are still an open question. 

An answer to this question is important in order to discuss more general issue: on the 

divergence of competition rules in the world. Conventional wisdom is that competition laws as 

they appear ‘in the books’ are very similar over the world. During the last two decades, adoption 

of new competition laws is complemented by the efforts of international expert communities and 

international organizations such as International Competition Network
8
, OECD and working 

group within WTO to support the exchange of authorities’ experiences and best practices in 

order to promote enforcement. At the same time, there is an evidence that there are large 

differences in enforcement approaches that competition authorities in the world apply
9
.  

                                                           
1
 Some measure of the ‘effectiveness of competition legislation’ is developed by IMD (results are published in 

the World Competitiveness Yearbook); a measure of the ‘effectiveness of antimonopoly policy’ is developed 

by World Economic Forum (results are published in the Global Competitiveness Report);  
2
Bradford, A., Chilton, A. S., Megaw, C., & Sokol, N. (2019). Competition Law Gone Global: Introducing the 

Comparative Competition Law and Enforcement Datasets. Journal of Empirical Legal Studies, 16(2), 411-443.   
3
 Jenny, F. (2016). The Institutional Design of Competition Authorities: Debates and Trends. In Competition 

law enforcement in the BRICS and in developing countries (pp. 1-57). Springer, Cham 
4
 Kovacic, W. E., & Hyman, D. A. (2016). Consume or invest: What do/should agency leaders 

maximize. Wash. L. Rev., 91, 295.  
5
 Avdasheva S., Golovanova S., Katsoulacos Y. The Impact of Performance Measurement on the Selection of 

Enforcement Targets by Competition Authorities: The Russian Experience in an International Context // Public 

Performance & Management Review. 2019. Vol. 42. No. 2. P. 329-356 
6
 Ma T. Legal transplant, legal origin and antitrust effectiveness, Journal of Competition Law and Economics, 

2008, 9(1), 65–88.  
7
 Dalkir, S. 2007. A Quantitative Evaluation of Effectiveness and Efficacy of Competition Policies across 

Countries. Presented at CRDF conference Political Economy Constraints in Regulatory Regimes in 

Developing Countries, New Delhi, March 22–24, 2007 
8
 Hollman, H. M., & Kovacic, W. E. (2011). The international competition network: its past, current and future 

role. Minn. J. Int'l L., 20, 274. 
9
 Geradin, D. (2009). The Perils of Antitrust Proliferation: The Globalization of Antitrust and the Risks of 

Overregulation of Competitive Behavior. Chi. J. Int'l L., 10, 189. 
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As enforcement of competition law develops over the globe, differences in approaches to 

enforcement become more evident not only between US and EU
10

, and between mature and 

developing jurisdictions
11

, but also among relatively young jurisdictions, such as BRICS
12

. The 

issue is that competition authorities apply similar legal rules differently, taking, among others, 

different combinations of the presumptions on the effects of particular conducts on competition 

and welfare and the analysis of effects of this particular conduct in a particular context.  

Legal standard that prescribes what precisely should be proven in order to make the 

decision on liability to a large extent reflects different targets and different outcomes of 

competition investigations in different countries. Until recently, legal standard in competition 

enforcement was not empirically explained, first of all, because it was never systematically 

measured. This paper fills the gap, applying the methodology of measuring legal standard 

developed by Katsoulacos (2019) to five competition jurisdictions - EU, Greece, France that 

represent mature jurisdictions, and Russia and India that represent relatively young jurisdictions, 

- and trying to empirically explain the legal standards that competition authority applies under 

investigations of allegedly anticompetitive conducts. Using original methodology of measuring 

the extent of economic analysis and unique dataset of infringement decision of the competition 

authorities we assess impact of different factors on the legal standards that the authorities 

applied, therefore explaining de factor variation in the enforcement.  

The paper is organized as follows. Section 2 contains short literature review. Section 3 

explains the construction of aggregate legal standard indicator. Section 4 contains description of 

competition authorities and their enforcement records which are subject of comparisons. Section 

5 is devoted to the empirical analysis where we test the hypotheses on the factors that influence 

the choice of legal standards. Section 6 concludes.  

 

1. Literature review  

 

In the modern literature on the difference between competition rules enforcement two 

streams are important for us: development of the quantitative indicators to measure the 

difference in the enforcement practice of competition agencies and the attempts to explain the 

differences of the approaches to enforcement. 

Alternative metrics for competition law and policy developed in a number of papers are 

constructed on the basis of a large list of characteristics including substantive provisions, goals 

and scope of competition law (Nicholson, 2008
13

; Bradford et al, 2019
14

), competition agencies’ 

resources, investigations and remedies (see OECD Indicators of Competition Law and Policy, 

GCR Rating Enforcement). 

                                                           
10

 Fox, E. M. (2006). Monopolization, Abuse of Dominance, and the Indeterminacy of Economics: The US/EU 

Divide. Utah L. Rev., 725. 
11

 Van den Bergh, R. J. (2017). Comparative competition law and economics. Edward Elgar Publishing. 
12

 See for instance Katsoulacos, Y., & Jenny. (2016). Competition law enforcement in the BRICS and in 
developing countries. Springer International Publishing; Katsoulacos, Y., & Jenny, F. (Eds.). (2018). Excessive 

Pricing and Competition Law Enforcement. Springer. 
13

 Nicholson, Michael W. 2008. An Antitrust Law Index for Empirical Analysis of International Competition 

Policy. Journal of Competition Law and Economics 4(4):1009-1029 
14

 Bradford, A., Chilton, A., Megaw, C., Sokol, N. 2019 Competition Law Gone Global: Introducing the 

Comparative Competition Law and Enforcement Datasets. Journal of Empirical Legal Studies (Forthcoming). 

Available at SSRN: https://ssrn.com/abstract=3339624  

https://ssrn.com/abstract=3339624
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All these indexes reveal substantial limitations: they measure only the difference of the 

competition legal rules as they are prescribed ‘in the book’. They are unable to reflect the 

difference of legal standards, from per se to rules of reasons.  

Several comparative studies have attempted to overcome this limitation. Borrell and 

Jimenez (2008) first attempted to take economic analysis that competition authorities undertake 

under enforcement into systematic comparisons. Borrell and Jimenez (2008) measure economic 

analysis in the enforcement (in contrast to formalistic application of rules) as a share of conducts 

which are subject to rule of reason. Their approach is close to ours with one large difference. The 

authors consider per se and rule of reason as binary variable, while we construct legal standard as 

a continuous variable.  

Until recently, there were several attempts to explain enforcement practice instead of 

content of law in antitrust. Ma (2008) explains effectiveness of enforcement (as assessed by 

expert and legal community) by legal origins for particular country. Following Shleifer (2002) 

arguments on the impact of difference between legal models in the country of origin and in the 

country that borrows the law on the further development of legal rules and their enforcement, the 

author tries to track the influence of ‘model law’ and legal origin in the host country, on the one 

hand, and effectiveness of enforcement, on the other.  

In our earlier work (Avdasheva et al, 2016; Avdasheva et al, 2019a) we provide empirical 

evidence that organizational structure and system of motivation affects enforcement targets in 

the way, that authority motivated on large number of decisions with low annulment rated avoids 

to take the cases that likely to be subject of judicial review, and this explains the shift of 

enforcement structure to per se illegal actions from the cases that should be decided using rule of 

reason, as prescribed by the law. At the same time, once certain type of economic analysis 

becomes to be demanded by judges, authority undertakes it more often (Avdasheva et al, 2019b). 

However, in these works we did not provide the coherent measure of legal standards.  

In this paper we focus on the legal standards applied by competition authorities when 

investigating antitrust cases. We find legal standards (propensity to use effect-based approach in 

antitrust investigation) to be an important intermediary between the law on the books and 

enforcement.  

 

2. Construction of aggregate legal standard indicator (LSI) 

  

The methodology first proposed in the paper of Katsoulacos et.al (2018), begins with the 

assumption that there are variations in the LSs reflect continuum at the extremes of which are the 

Strict Per Se (or object based) and the (“full”) Effects-Based (or full rule of reason) standards. 

The progression towards LSs closer to full effects-based requires that additional “blocks” or 

components of economic analysis are applied. These are associated with the definition of the 

relevant market, the assessment of market power, the assessment of whether market power 

raising or exclusionary effects are present, the articulation of a theory of harm, the assessment of 

efficiency effects and the assessment of what is, ultimately, the welfare impact of the conduct. 

These components can be identified by analyzing the documents on particular decisions made by 

CA.  

The methodology identifies four broad components or categories of economic analysis 

(A, B, C and D in Erro! Fonte de referência não encontrada.) that must be performed for the 

investigation of the CA to constitute a full effect-based (or rule-of-reason) analysis. One or more 



4 

 

variables (sub-components) make up every one of these main components of economic analysis 

(e.g. sub-components C.1, C.2, C.3 etc).  

 

Table 1: Types of economic analysis taken into account in the construction of the legal 

standard indicator 

A. Conduct analysis A. Discussion of the nature and characteristics of the conduct 

B. Market analysis B1. Basic analysis of market characteristics based on available 

market statistics 

OR 

B2. Formal market delineation and market share determination 

C. Evidence on 

restrictions of 

competition/ harm 

imposed 

C1.  Analysis undertaken in order to identify whether conduct has 

market power enhancing (e.g. through agreements) or exclusionary 

effects (e.g. in monopolization practices)  

C2. Articulation of theory of harm to consumer welfare (without 

taking into account of efficiencies) 

C3. Analysis of potential efficiency defense 

D. More effects-

based analysis to support 

robustness of C 

D. Balancing of potential anticompetitive effects of conduct with all 

the potential efficiencies and determination of the final impact on 

total welfare. 

Source: Revised from (Katsoulacos et.al, 2019) 

 

A straight aggregation of scores across different conduct types will not provide indicators 

which can be used to undertake meaningful empirical analysis of the extent of economic analysis 

and type of LSs adopted. Such aggregate indicators cannot be used to measure meaningfully 

whether economic analysis is used “optimally” – since optimal LSs can only be defined at the 

level of each conduct. Furthermore, such aggregate indicators cannot be used to make 

comparisons between different countries and over time – since the level of the aggregate 

indicator will depend on the composition of conduct types that will be different for different 

countries and will change over time. Moreover, such aggregate indicators cannot be used to 

examine how changes in the economic analysis, if measured by changes in the value of the 

aggregate indicator, affect the annulment rate of the CA’s decisions, since the latter is expected 

to be influenced by what “type” of economic analysis15 is utilized and how this changes, while a 

given value of the aggregate indicator cannot reflect what “types” of analysis are utilized and, 

when the value of the indicator changes, what “type” of economic analysis is responsible for the 

change in the indicator’s value. 

To avoid these problems, we consider only the decisions in which coherent economic 

analysis is present, expecting that each step of economic analysis requires all the previous steps 

to be made. For example, identification of whether conduct has market power enhancing or 

exclusionary effects (the statement C.1) cannot be made without market analysis which is a 

necessary preceding stage; articulating theory of harm to consumer welfare the authorities (C.2) 

requires market analysis and identification of the conduct’s effects etc.  

                                                           
15

 For example, different types of economic analysis can lead to a score 3 and different ways of increasing economic 

analysis can increase the score from 3 to 4 but the implications of each case for the rate of annulment may not be the 

same.   
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We identify legal standards according to the last step CA made under analysis of the 

case, distinguishing between Strict Per Se (LSI=1) and Full Effects-Based (LSI=6), 

corresponding to the level of LSI (see Table 2). Decisions with missing steps of economic 

analysis (for instance, assessing market power enhancing effect without proper analysis of the 

market or developing theory of harm without proper analysis of exclusionary or market power 

enhancing effects) constitute specific group.  

Alternatively, we measure legal standards by the maximum level of economic analysis 

undertaken by competition authority in its investigation. It is indicated by 𝐿𝑆�̂�. This measure can 

be calculated for all observations we have. 

 

Table 2: Identifying legal standards 

Value of LSI indicator 

(components of 

economic analysis 

applied in assessment) 

Legal Standards 

LSI = 1 

(A) 

Strict Per Se (SPS) LS. The CA makes inferences about effects (on 

welfare) from the formal characteristics of the conduct.  

LSI = 2 

(A, B) 

The Modified Per Se (MPS) LS can be considered as a Per Se rule 

subject to a Significant Market Power requirement. Under MPS LS the 

CA makes inferences about effects (on welfare) from the formal 

characteristics of the conduct, detailed analysis of market 

characteristics and, depending on the type of conduct, the implications 

of these on incentives for achieving sustainable collusion and/or on the 

size of extant market power. 

LSI = 3 

(A, B, C.1) 

Truncated Effects Based (TEB). Under a TEB LS the CA decides that 

there is liability by inferring adverse welfare effects from the potential 

of the conduct to distort the competitive process by disadvantaging 

rivals (i.e. through exclusionary effects) or by enhancing market power 

(as in a concerted practice case). 

LSI = 4 

(A, B, C.1, C.2) 

Intermediate between Truncated and Full Effects Based LS (ITFEB) 

 

LSI = 5 

(A, B, C.1, C.2, C.3) 

or 

LSI = 6 

(A, B, C.1, C.2, C.3, 

D) 

Full Effects Based (FEB) represents the LS under which a finding of 

liability relies on all potential anticompetitive (exclusionary or market 

power enhancing) and also all potential pro-competitive effects of the 

specific conduct being assessed and compared and a showing of 

adverse effects on welfare (consumer16 or total17) of this specific 

conduct be then established. 

Source: Revised from Katsoulacos et.al (2018) 

 

                                                           
16

 LSI=5. FEB  LS under a Consumer Welfare Substantive Standard. That is, when the criterion about whether or 

not there is violation of law is whether or not there is an adverse effect on consumer welfare. 
17

 LSI=6. FEB LS under a Total Welfare Substantive Standard. That is, when the criterion about whether or not 

there is violation of law is whether or not there is an adverse effect on total welfare. 
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3. Data   

Information for comparative analysis is collected from infringement decisions of five 

competition authorities (jurisdictions): European Union and two member states – France and 

Greece, – and two authorities from the BRICS group of countries – India and Russia. Table 3 

and Table 4 contain information on the enforcement actions of the authorities and observations 

in the datasets. 

 

Table 3. Competition jurisdictions under analysis 

Jurisdictions  Competition 

authority 

Year of 

introduction of 

the first/current 

competition law 

(foundation of  

the first/current 

competition 

authority) 

Period of the 

analysis 

covered 

Number of 

investigations 

Number of 

infringement 

decisions 

(agreements 

and abuses 

of 

dominance) 

European 

Union 

European 

Commission 

1962/2007 (1962) 1992-2016 475 170 

Greece Hellenic 

Competition 

Commission 

1977/2011 

(1977/1995) 

1997-2017 148 77 

France The Autorité 

de la 

concurrence 

(before 2008: 

Conseil de la 

concurrence) 

1986/2015 

(1986/2008) 

2000-2017 678 282 

Russian 

Federation 

Federal 

Antimonopoly 

Service of 

Russian 

Federation 

1991/2006 

(1991/2004) 

2008-2015 77 796  17169 

India The 

Competition 

Commission 

of India   

1969/2002 (2003)  2011-2018 759 

 

90 

 

The EU dataset 

The information for constructing the EC dataset is collected from the European 

Commission’s website and is comprised of all antitrust decisions that were reached by the 

DGCOMP during the period 1992 – 2016. The Maastricht Treaty, signed on 1992, acted as a 

stimulus for choosing this year as the initial point. Of the overall sample (475 cases) the 

prohibition, commitment, and settlement decisions account for about 49% of the total decisions; 

the other 51% is composed of: 97 rejection decisions (21%); 89 Exemption and Negative 
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Clearance Decisions (19%); and 53 “Other” decisions (11%).
18

 The decisions that find an 

infringement of Art. 101 and Art. 102 account for around 37.7% of the overall sample (179 

prohibition decisions19). Excluding exploitative abuses and due to some data limitations, the 

number of prohibition decisions, which were assessed for the legal standard applied in these 

decisions, drops to 170. 

The Greek dataset 

The information needed for the construction of Greek dataset was extracted from 

published texts of the Greek Competition Authority - Hellenic Competition Commission (HCC) 

- infringement decisions issued from 1997 to 2017. We consider the decisions that were issued 

(i.e. published) up to 31/12/2017. So there were decisions that were not published and thus not 

coded in the database. The total number of cases for which decisions have been issued by the 

HCC during the analyzed period is 148, of which 77 were the ones on non-exploitative 

conductcs concluded with an infringement decision. These are the observations in the dataset. 

The French dataset 

The information needed for the construction of French dataset was extracted from texts of 

the French Competition Authority (FCA) - Autorité de la concurrence - infringement decisions 

issued from 2000 to 2017. The texts of all decisions made are available in the web site of the 

authority. Of the 678 cases issued by FCA during the period, about 44% were concluded with an 

infringement decision. The total number of observations for the considered conducts (i.e. 

excluding exploitative abuses) in our dataset is 282. 

The Russian dataset  

The Russian dataset is based on decisions following the judicial review of the Russian 

CA’s (the Federal Antimonopoly Service, FAS) antitrust infringement cases for the period 2008-

2015. The first year of observation is the year following the new law ‘On protection of 

competition’ (that was better harmonized with European rules than the previous version was). 

The observations are claims to appeal infringement decisions made under art. 10 and 11 

(including 11.1)
20

 of the law. We use the content of judicial decisions instead of a FAS dataset. 

The main reason for this is that in Russia, commercial courts present the data on judicial review 

for all instances21 in a very systematic and user-friendly manner. And, the dataset of courts’ 

decisions covers all of the decisions made by commercial courts. 

The specific feature of Russian competition enforcement is that it covers two essentially 

different groups of cases. The largest group contains the cases which are for different reasons 

non-comparable with the targets of competition enforcement in mature jurisdictions (Avdasheva 

et al, 2019). A smaller group represents targets which are comparable with those in, say, 

competition enforcement in European Union, including European Commission and member 

states. We name them ‘proper antitrust’ ones and focus our analysis on this group of decisions 

                                                           
18

 “Other” decisions include reasoned opinions, closure of proceedings, sector enquiries, procedural 

fines decisions, and decisions that were based on various Commission and Council Regulations. 
19

 The total number of cases that involved prohibition are 171. However, in 8 cases the EC considered that there was a 

violation of Art. 101 and Art. 102. We count these prohibitions separately, which explains why their number raises to 

179. 
20

 That concern abuse of dominance practices and agreements, correspondingly 
21

 In Russia, there are four instances in commercial courts: first instance, appellate instance, cassation instance and 

highest (Supreme) court. Supreme Court has the discretion to consider or not consider cases. Supreme and cassation 

courts can send cases back to the first instance court. The same decision can result in a cassation instance. As a 

result, the number of instances regarding a case can be large (the maximum number in our dataset is 10).  
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only. The total number of observations for all antitrust cases (excluding exploitative abuses) in 

the dataset is 987. 

The Indian dataset  

Indian dataset consists of the infringement decisions on violation of requirements of 

Sections 3 and 4
22

 of the ‘Competition Act’ issued by the Indian Competition Authority - 

Competition Commission of India (CCI) - from 2000 to 2017. The texts of the decisions are 

published in the web site of the authority. Of the 220 investigations completed by the Director 

General during the period 90 were concluded with an infringement decision. In all of them some 

types of non- exploitative conducts are mentioned, thus all of them form the dataset. 

Taking the specificities of data sources for different countries it is important to stress that the 

datasets are not completely compatible. For all the jurisdictions but Russia information on all 

infringement decisions made by the competition authorities is available. In case of Russia we 

only have the sample of the infringement decisions that were appealed which is very likely 

biased compared to the ‘population’ of all infringement decisions made by FAS. 

Time periods for which the data is available, number of decisions made by the 

competition authorities, distribution of cases by types of conduct differ among the jurisdictions. 

As legal standards are expected to vary between different types of conduct we use the following 

classification of conduct groups to control for structural differences in national databases:  

G1: price fixing and market sharing 

G2: concerted practice 

G3: vertical agreements 

G4: exclusionary conduct of dominant company 

  Table 4 presents the number of observations by competition authority and by conduct 

groups. The total number of observations is 1606. Infringement decisions made by Russian 

competition authority make up the majority of the database (61%). The group of cases from 

Greece is the smallest one (5%). The most numerous conduct group is G1 (price fixing and 

market sharing). It dominates in EU, India and Russia, not being the leading one in France and 

Greece. 

 

Table 4. Structure of the dataset  

Jurisdictions Conduct groups, % of total 

observations 

Number of 

observations 

G1 G2 G3 G4 

European Union 58.2 4.1 18.2 19.4 170 

Greece 23.4 16.9 32.5 27.3 77 

France 29.8 32.3 14.5 23.4 282 

Russian Federation 35.7 15.9 26.4 22.0 987 

India 58.9 0.0 6.7 34.4 90 

Total  37.3 16.7 22.7 22.9 1606 

 

LSI and 𝐿𝑆�̂� are calculated following the methodology described above. The coding 

shows that all competition authorities are not always coherent applying different types of 

economic analysis. Table 5 presents information on the inconsistencies. For example, in 41 

                                                           
22

 That concern agreements and abuse of dominance practices, correspondingly 
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decisions of EU competition authority the highest level of economic analysis is C1 

(identification of whether conduct has market power enhancing or exclusionary effects). Of them 

in 40 decisions all previous steps of analysis are present. In one decision there is missing step. As 

the step A (discussion of the nature and characteristics of the conduct) is always present we can 

identify that the ‘gap’ appears at B (market analysis). Thus analysis of harm to competition in 

this decision is made without the analysis of the market structure. Following the same logic we 

can see that in 3 of 16 decisions of European Commission in which the highest level of economic 

analysis is C2 (articulating theory of harm to consumer welfare) it is made without omit market 

analysis and/or identification of the harm to competition resulted from the conduct etc. 

 

Table 5. ‘Missing steps’ in economic analysis 

Competition 

authority 

Indicator The highest level of economic analysis 

which is present in the decision 

A B C1 C2 C3 D 

EU Total number of decisions 𝐿𝑆�̂� 6 96 41 16 1 10 

Number of decisions 

without gaps 

LSI 6 96 40 13 1 4 

% of decisions with gaps - - 2% 19% 0% 60% 

Greece Total number of decisions 𝐿𝑆�̂� 0 16 34 25 2 0 

Number of decisions 

without gaps 

LSI 0 16 34 17 2  0 

% of decisions with gaps - - 0% 32% 0% - 

France Total number of decisions 𝐿𝑆�̂� 39 29 120 82 12 0 

Number of decisions 

without gaps 

LSI 39 29 109 63 11  0 

% of decisions with gaps - - 9% 23% 8% - 

Russia Total number of decisions 𝐿𝑆�̂� 204 130 543 108 2 0 

Number of decisions 

without gaps 

LSI 204 130 171 34 0  0 

% of decisions with gaps - - 69% 69% 100% - 

India Total number of decisions 𝐿𝑆�̂� 4 1 19 61 5 0 

Number of decisions 

without gaps 

LSI 4 1 4 28 3 0 

% of decisions with gaps - - 79% 54% 40% - 

 

The share of decisions in which ‘missing steps’ in economic analysis are present is an 

indicator of the quality of reasoning of the competition authority. 45% of decisions of Russian 

competition authority and 56% of decisions of Indian competition authority are based on non-

coherent economic analysis. The shares for European jurisdictions are: 6% for EU, 10% for 

Greece, 11% for France.  

We should keep in mind that reporting in the published texts of decisions of competition 

authorities (or judicial reviews which are used as the source of information for Russia) can be 
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incomplete. There is some chance that sometimes description of particular steps of economic 

analysis which were actually undertaken by CA are not reflected in the document. Thus in fact 

the number of decisions with missing steps in the analysis might be less than it is present in the 

Table 5. However, we have no opportunity to prove or to reject this thesis. 

 

 

4. Cross-country and cross-conducts comparisons of legal standards  

 

4.1. Typical legal standards in the infringement decisions  

Results of the calculations of two indicators of quality of the analysis are presented in the 

Table 6. Several findings are interesting:  

(1) There is no area of ‘pure object-based enforcement’ (Per Se Illegality) in competition 

enforcement in either country. The legal standard applied in decisions on price fixing and 

market sharing (the conduct group G1) is statistically significantly lower in comparison 

to other conduct groups in all countries but India. Nevertheless, even in this case it is 

statistically significantly higher than 1. One likely explanation of this observation is that 

in modern competition enforcement horizontal agreements are quite complex and not 

very easy to interpret (Harrington, 2006). Therefore, CAs have to interpret conditions of 

the agreement as cartel agreement by providing market analysis and explanation of 

mechanism by which participants of the agreement fix prices and/or share markets. In 

some circumstances competition authority intentionally provides deeper analysis of 

effects for price-fixing agreements in the framework of competition advocacy, in desire 

to persuade the general public and government in welfare-detrimental nature of price-

fixing and market-sharing agreements. Specifically, this is the case in Russia.  

(2) Overall, in accordance with conventional wisdom, authorities apply higher legal 

standards when they analyze horizontal agreements other than price-fixing and market-

sharing, vertical agreements and unilateral exclusionary conducts in comparison to legal 

standards for price-fixing and market-sharing. However, Russia is significant exception 

here, applying lower legal standards for vertical restraints. 

(3) At the same time no any country achieves full effect-based legal standards for either 

conduct. For G2-G4 that require effect-based enforcement the most typical is truncated 

effect-based standard, or lower (Russia).  

(4) The hypothesis about the absence of the difference between the decisions of European 

Commission and the decisions of competition authorities in member states is confirmed 

for Greece and rejected for France. In case of Greece t-test shows that the average level 

of LSI for each conduct group is not statistically different from the ones calculated for 

EU. Statistically significant difference is found for 𝐿𝑆�̂� for G1 only. In case of France 

average levels of both LS indicators are different from the ones in EU for all conduct 

groups (but the 𝐿𝑆𝐼  ̂ for G1).  

(5) What is even more important, non-European jurisdictions do not demonstrate 

systematically lower legal standards than European ones. Specifically, Russian 
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competition authority significantly underperforms European ones in terms of average 

levels of the LS measures (but in case of G1). However, the situation is opposite for 

India, which demonstrates statistically significantly higher average levels of LSI and 𝐿𝑆�̂� 

for all conduct groups. 
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Table 6. Indicators of effect-based enforcement (legal standard) for different conducts/ jurisdictions  

 Average LSI/ 𝐿𝑆𝐼  ̂by groups MIN 

LSI 

MAX 

LSI/ 

𝐿𝑆𝐼  ̂ 

Average 

LSI/ 𝐿𝑆𝐼  ̂  
LSI/ 𝐿𝑆𝐼  ̂ hat with 

maximum share by 

jurisdiction 

Percent of cases analyzed 

with ‘missing steps’ 

Jurisdictions G1 G2 G3 G4 G1 G2 G3 G4 G1 G2 G3 G4 

European 

Union 

2.14/ 

2.21 

2.17/ 

2.29 

2.67/ 

2.77 

3.61/ 

3.91 

1 6/6 2.49/ 2.65 2/ 2 2/ 2 3/ 3 3/ 3 3.0 14.3 3.2 15.2 

Greece 2.42/ 

2.94 

3.00/ 

3.15 

3.08/ 

3.08 

3.48/ 

3.48 

2 5/5 3.07/ 3.17 2/ 2 3/ 

3&4 

3/ 3 3/ 3 33.3 15.4 0.0 0.0 

France 1.84/ 

2.21 

3.27/ 

3.29 

3.44/ 

3.44 

3.31/ 

3.32 

1 5/5 2.91/ 3.00 1/ 1 3/ 3 3/ 3 3/ 3 17.9 14.3 4.9 1.5 

Russian 

Federation 

1.98/ 

2.77 

2.40/ 

2.52 

1.57/ 

2.27 

2.33/ 

2.64 

1 4/5 2.06/ 2.57 1/ 3 3/ 3 1/ 3 2/ 3 65.3 15.9 44.8 35.0 

India 3.56/ 

3.64 

- 4.00/ 

3.67 

3.63/ 

3.77 

1 5/5 3.63/ 3.69 4/ 4 - 4/ 4 4/ 4 66.0 - 50.0 38.7 
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(6) The most significant difference between jurisdictions is in the share of decisions, where 

economic analysis use consistent approach, developing subsequent blocks of analysis 

step by step. Here all three European jurisdictions substantially overperfrom non-

European ones. Relatively few decisions are made with missing blocks. In contrast, in 

Russia and India large number of decisions apply presumptions instead of necessary 

analysis when proving infringements.   

(7) According to Pearson’s chi2 test the observed differences in the frequency of appearance 

of missed steps in economic analysis between French CA and European Commission are 

statistically significant in case of G1 (in France they appear more often) and G4 (in 

France they appear less often). In case of Greece the difference is statistically significant 

in case of G1 only: missed steps in economic analysis appear rarely compared to EU. 

(8) Both non-European countries considered in the study demonstrate less coherent 

application of economic analysis. Missed steps in economic analysis appear times more 

often in the decisions of Russian and Indian competition authorities compared to the 

European ones. Pearson’s chi2 test shows that the difference between Russia and India is 

not statistically significant. 

 

5. Determinants of the choice of legal standard 

 

5.1. Hypotheses and methodology of the analysis 

The following analysis is aimed to assess the impact of the following 3 characteristics of 

infringement decisions on the choice of legal standard: 

- country, 

- type of conduct, 

- time. 

The hypothesis we test are: 

Hypothesis 1: countries differ by legal standards applied in antitrust investigations and the 

differences are expected to be smaller for countries with similar substantive standards (EU, 

Greece, France). Thus, we expect that legal standards applied are not fully determined by the law 

on the book, which is nevertheless important role. 

Hypothesis 2: competition authorities apply different legal standards investigating different types 

of conduct; countries with the same substantive standards (EU, Greece, France) have the same 

vision on what types of conduct require application of higher legal standard.  

Hypothesis 3: with time average legal standard applied in antitrust investigations increases and 

the speed of development is higher in young jurisdictions (Russia, India) compared to more 

mature ones. Thus we expect to observe convergence of legal standards over time. 

Econometric analysis is applied to reach the target. In this analysis we focus on the 

decisions in which coherent economic analysis is present. The dependent variable is the LSI legal 

standard applied in the particular case. It is enumerative. The general form of the regression 

model is: 

𝐿𝑆𝑖𝑗 = 𝛼𝑖𝑗 + ∑ 𝛽𝑖𝐼{𝑐𝑜𝑛𝑑𝑢𝑐𝑡 𝑔𝑟𝑜𝑢𝑝 = 𝑖}𝑖 + ∑ 𝛾𝑗𝐼{𝑐𝑜𝑢𝑛𝑡𝑟𝑦 = 𝑗}𝑗 + 𝛿𝑖𝑗𝑡𝑖𝑚𝑒 +

∑ 휁𝑖𝑗[𝐼{𝑐𝑜𝑢𝑛𝑡𝑟𝑦 = 𝑗} ∗ 𝐼{𝑐𝑜𝑛𝑑𝑢𝑐𝑡 𝑔𝑟𝑜𝑢𝑝 = 𝑖}]𝑖,𝑗 + ∑ 휂𝑖𝑗[𝐼{𝑐𝑜𝑢𝑛𝑡𝑟𝑦 = 𝑗} ∗𝑖,𝑗

𝑡𝑖𝑚𝑒] + 휀𝑖𝑗        (1) 
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where i=[1,4] is the conduct group, j=[1,5] is the country/region, LSI is the legal standard 

applied in the particular decision, 𝐼{𝐴} is the indicator of the event A, time is the time variable 

measured by the number of years starting from the first year in the particular sample. We also 

test for the existence of cross country-conduct effects. Their statistical non-significance would 

mean that competition authorities have similar vision on what type of conduct requires 

application of higher legal standard in antitrust investigation. Individual time trends are included 

in the regression model in the form of cross country-time variables. 

We use the OLS method for estimation of parameters of the regression model (1). We run 

the regression for the whole dataset as well as for three sub-samples of different time periods. 

The same estimations are made for the sub-sample of observations excluding Russian and Indian 

ones to check if European competition authorities are homogenous in terms of legal standards 

applied in antitrust investigations. 

The relative impact of the three factor variables (country, conduct grout and time) and 

their cross effects on the variability of LSI is estimated by ANOVA regression model. 

 

5.2. Results of econometric analysis 

Results of OLS estimation of the regression model (1) and ANOVA model are presented 

in the Tables 7 and 8. The results show that all the jurisdictions feel the difference between types 

of conduct and do not unify approaches investigating them. Legal standards presented in 

infringement decisions on different types of conduct are not the same. In general, in cases of G1 

type (price fixing and market sharing) and G2 type (concerted practice) the lowest LS is applied. 

This is expectable taking that the G1 type of conduct is usually considered illegal per se and the 

G2 type of conduct is not always distinguished well from the G1 (especially by young 

jurisdictions). 

One of the main findings of the econometric analysis is rejection of the hypothesis that 

the five competition authorities have similar vision on the types of conduct for which deeper 

economic analysis is required. Even among European competition authorities relative amount of 

economic analysis presented in decisions on different types of anticompetitive conduct differs. 

Thus we can conclude that the legal standard applied by competition authorities depends on the 

type of conduct and the difference is country-specific. Moreover, a particular CA ranking of 

types of conduct by the required level of legal standard may change over time.  

A minor increasing trend in the level of economic analysis applied in antitrust 

investigations is observed. LSI increases on average by 0,02 per year during the analyzed period. 

At the same time the speed of the development seems to be not constant. Results of estimation of 

the regression for the time period sub-samples show that before 2000 the average legal standard 

stayed about the same. Its development intensified after the Millennium and becomes especially 

fast during the last 10 years of the analyzed period. 

We expected to find an evidence in favor of the catching-up hypothesis. However, results 

of estimations do not support it. In most specifications of the regression model individual trends 

in the development of legal standards are not statistically significantly different from the general 

one (EU is taken as the base level). And when some of the coefficients are significant (for the 

2010-2018 sub-sample) they are negative (for Greece and EU). The result is not consistent with 

the Hypothesis 3 that young jurisdictions develop legal standards faster compared to the mature 

ones.  
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Table 7. Results of regression analysis 

Dependent variable: LSI 1992-2018 Sub-samples by time periods for all jurisdictions 

All jurisdictions Sub-sample: 

European 

jurisdictions 

1992-1999 2000-2009 2010-2018 

Constant 2.40*** (0.15) 1.84*** (0.16) 2.04*** (0.19) 1.73*** (0.21) 1.71*** (0.45) 

Trends      

time
(1)

 0.02** (0.02) 0.02** (0.01) -0.03 (0.04) 0.06* (0.03) 0.22* (0.12) 

time*Greece -0.01 (0.03) -0.01 (0.02) 0 (omitted) 0.06 (0.06) -0.29** (0.14) 

time*France -0.01 (0.02) -0.01 (0.01)  -0.05 (0.04) -0.19 (0.13) 

time*Russia 0.03 (0.02)   -0.08 (0.16) -0.07 (0.12) 

time*India -0.07 (0.06)    -0.26* (0.13) 

Conduct group (G1 = base)      

G2 0.11 (0.37) 0.11 (0.33) 0.08 (0.36) -0.25 (0.81) -1.02 (0.97) 

G3 0.65*** (0.19) 0.65*** (0.17) 0.60*** (0.22) 0.77*** (0.25) -2.02** (0.97) 

G4 1.52*** (0.19) 1.52*** (0.17) 0.71*** (0.25) 2.03*** (0.25) 1.77*** (0.50) 

Jurisdiction (EU = base)      

Greece 0.41 (0.57) 0.41 (0.52) -0.84 (0.67) -0.15 (0.62) 1.01 (0.66) 

France -0.25 (0.28) -0.25 (0.25)  0.09 (0.27) -0.00 (0.52) 

Russia -0.95** (0.43)   0.95 (1.57) -0.21 (0.47) 

India 2.79** (1.48)    2.11*** (0.62) 

Cross jurisdiction-conduct 

effects 

     

Greece*G2 0.50 (0.52) 0.50 (0.48) 0 (empty) 1.04 (0.96) 1.87 (1.17) 

Greece*G3 0.04 (0.37) 0.04 (0.34) 0 (omitted) -0.07 (0.52) 2.70** (1.07) 

Greece*G4 -0.45 (0.37) -0.45 (0.34) 0 (empty) -0.79 (0.53) -1.07 (0.67) 

France*G2 1.35*** (0.39) 1.35*** (0.36)  1.62* (0.83) 2.71*** (1.02) 

France*G3 0.96*** (0.26) 0.96*** (0.24)  0.77** (0.32) 3.77*** (1.04) 

France*G4 -0.04 (0.24) -0.04 (0.22)  -0.60** (0.30) -0.25 (0.58) 

Russia*G2 0.37 (0.38)   0.44 (0.84) 1.48 (0.98) 

Russia*G3 -1.07*** (0.22)   -1.67*** (0.34) 1.68* (0.98) 

Russia*G4 -1.22*** (0.22)   -2.18*** (0.36) -1.48*** (0.51) 
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India*G3 -0.24 (0.57)    2.44** (1.12) 

India*G4 -1.49*** (0.34)    -1.73*** (0.58) 

Number of observations 1059 480 51 438 570 

Prob > F 0.0000 0.0000 0.0258 0.0000 0.0000 

Adj. R2-squared 0.3569 0.3834 0.1557 0.3854 0.3624 
(1)

 In each specification of the regression model time trend starts in the first year of the sub-sample  
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Table 8. Results of ANOVA regression model estimation 

Dependent 

variable: LSI 

1992-2018 Sub-samples by time periods for all 

jurisdictions 

All 

jurisdictions 

Sub-

sample: 

European 

jurisdictions 

1992-1999 2000-2009 2010-2018 

Model 455.70*** 195.07*** 5.94** 187.63*** 274.93*** 

Country 14.55*** 1.55 0.65 3.02 52.60*** 

Conduct 58.50*** 82.34*** 4.92** 36.18*** 24.94*** 

country × conduct 105.96*** 20.71*** 0 57.49*** 45.75*** 

Time 0.50 1.99* 0.38 0.51 2.34* 

country × time 3.45 0.33 0 3.12 12.84*** 

Residual 772.92 290.92 18.80 267.62 433.27 

Total 1228.62 485.99 24.75 455.25 708.20 

Observations 1059 480 51 438 570 

Adj. R-squared 0.3569 0.3834 0.1557 0.3854 0.3624 

 

Table 8 presents the results of ANOVA regression model estimation. The model is 

significant at the 0.001% level. The results show that variation of the factor variables explains 

36% of variation of LSI. Cross country-conduct effects are responsible for about 23% 

(=105.96/455.70) of the explained variation of the variable. The finding stresses that they should 

not be ignored.  

Results of ANOVA regression model estimation for the sub-sample of European 

countries show that the type of conduct is the most influential factor (about 42% of explained 

variation of the LS measures). Cross country-conduct effects are also significant, while 

explaining 4 times smaller part of the variation than the conduct variable. Country-specific 

effects are not statistically significant at all. This means that European countries in general have 

the same vision on the legal standard required in antitrust investigations of different types of 

conduct. Nevertheless, there is no absolute homogeneity and some country-specific attitude to 

LS is still present. The findings are consistent with Hypotheses 1 and 2. 

Individual time trends start to explain some part of variation of the LSI only after 2010. 

However, we should keep in mind that sets of jurisdictions under consideration changes with 

time periods which may affect the results.   

 

Conclusions 

 

In this paper we present the analytical tool that enables quantitative assessment and cross-

country comparisons of legal standards applied by competition authorities and try to explain the 

observed cross-country differences. Following the methodology described in this paper two 

Legal Standard indicators – LSI and 𝐿𝑆�̂� – are constructed relying on information extracted from 

infringement decisions reached by the competition authorities of France, Greece, EU, Russia and 

India. The suggested method to measure the scale of effect-based enforcement overcomes the 

limitations of competition law indexes which assess competition law ‘from the book’.  
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Index of legal standard empirically contributes to important discussions on scope of 

effect-based enforcement, evidentiary standards, demand for economics in competition 

investigation, convergence vs divergence of competition law enforcement, and legal 

(un)certainty that market participants face. 

Measuring this index for European as well as for non-European jurisdictions we obtain 

several important conclusions. First, there is demand for economics and economic concepts in 

competition enforcement, and this demand is not necessary higher in European jurisdictions than 

in non-European ones (represented by two BRICS authorities). Second, what is important, 

younger competition authorities apply competition economics in the framework of speculative 

analysis that does not rely on proper empirical/ factual evidence. In their decisions, authorities of 

India and Russia use of a lot of presumptions instead of effect assessments. 

We show that exactly the choice of legal standard under investigation of a particular case 

is an important source of divergence of competition enforcement between jurisdictions. In this 

respect, EU and member states demonstrate much higher level of convergence than EU and non-

EU jurisdictions do. There is also large divergence between Russia and India as non-European 

jurisdictions, not lower than the difference between them and EU.  

Finally, we revealed that legal standards develop over time and this increasing trend is 

especially intensive in recent years. No evidence however was found in favor of the catching-up 

effect. 

 


